Ref. No. 2007.03 Whether BFOQ Established For

Male-Only Posting of Urology
Technician

In The Matter of a Dispute
between

EASTERN REGIONAL INTEGRATED HEALTH AUTHORITY
(hereinafter referred to as the “Employer”)

and

NEWFOUNDLAND & LABRADOR ASSOCIATION OF PUBLIC & PRIVATE EMPLOYEES

(hereinafter referred to as the “Union”)

THE GRIEVANCE

On March 17, 2000, a written grievance was filed by Shop Steward, Mr. William Crane, on

behalf of Ms. Rita Abbott (now Butler), Licensed Practical Nurse, claiming violation of Article 4.01,

15.02 and all other pertinent articles of the HS collective agreement.

Full redress was requested.

Arbitration hearings were held at St. John’s, Newfoundland and Labrador, on January 16",

19", 22" and February 9", 26", 2007.

WN =

For the Union: Mr. Jerry Earle, et al.
For the Employer: Ms. Miriam Sheppard Llb, et al.
Sole Arbitrator: Mr. David Alcock

The parties agreed:

with the selection of the arbitrator;

that the arbitrator had jurisdiction to deal with the dispute;

that the arbitrator would remain seized of the matter for a period of 120 days from the date
of publication of the award to deal with questions of interpretation that might arise out of the
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facts:

award, including the quantum of compensation, if any, should the parties fail to agree;
that any audio tapes used by the arbitrator during the hearings would not be considered the
record of proceedings;

that the person who would be affected by the arbitration award has been notified of the
hearings and of his right to attend and has indicated that he would attend solely as a
witness and that his interests in the matter would not be represented by the Employer;
that witnesses would be excluded;

that the collective agreement and/or statutory time limits for filing the final award were
extended to June 26,2007..

In addition to the foregoing, the parties agreed to the following partial agreed statement of

IN THE MATTER OF an Arbitration between

Newfoundland Association of Public and Private Employees and

the Eastern Regional Integrated Health Authority, regarding a

grievance involving Newfoundland Association of Public and Private Employees and
the Health Care Corporation of St. John’s.

GRIEVANCE: Partial Agreed Statement of Facts

1. On March 17, 2000 the Newfoundland Association of Public and Private
Employees (“NAPE”) filed an individual grievance on behalf of Rita Abbott,
now Rita Butler, (“the Grievor”), with the Health Care Corporation of St.
John’s (“HCCSJ”), which at the time was responsible for the operation of
several public health care facilities in and around the City of St. John’s.

2. The grievance of March 17, 2000 is attached as Schedule A and the parties
agree that this is the grievance to be considered by the arbitrator.

3. On April 1. 2005, the Regional Health Authorities Order, Newfoundland and
Labrador Regulation 18/05 came into force. Section 2(1) of that order
constituted the Eastern Regional health Authority to manage and control the
operation of, inter alia, the facilities formally managed by the Health Care
Corporation of St. John’s.

4, The parties (NAPE, the Employer) are signatories to a Collective Agreement
dated June 2, 1998 (“Collective agreement”) and the parties agree to tender
this document as a consent item.

5. On February 15, 2000, the Employer posted a permanent, full time Urology
Technician position as “open to male applicants”. The parties agree to
tender this document as a consent item.

6. The grievor applied for this position. On March 2, 2000, Ms. Kelly Monaghan

wrote the Grievor, stating that she “did not meet the required qualifications”
and “Consequently, we could not consider your application further.” The
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10.

11.

12.

parties agree to tender this document as a consent item.
The Grievor met all qualifications except being male.

On March 2, 2000, Ms. Kelly Monaghan wrote Mr. Rodney Flight offering
him the position. The parties agree to tender this document as a consent
item.

Mr. Rodney Flight accepted the position. As of the date the competition was
awarded, the Grievor had 1612 more seniority hours that [sic] Mr. Flight.

There is a difference of opinion between NAPE and the Employer
concerning whether a BFOQ of “being male” is established in relation to this
position (including, but not limited to, the issue of whether the employer has
accommodated the Grievor to the Point of undue hardship), and if it is [sic]
not, the appropriate remedy.

The parties may choose to introduce further evidence to the Arbitrator
concerning this grievance through witnesses. As well, the parties’
representatives may agree on further facts and information at this hearing
that the Arbitrator may need in order to make his decision.

The parties agree advisors will not be excluded from these proceedings.

Dated this 16" day of January, 2007.

Signed
Miriam Sheppard, Solicitor
Eastern Health

Signed
Jerry Earle, Labour Relations Officer
NAPE

The following evidence was entered by consent:

Partial Agreed Statement of Facts, including grievance form dated March 17, 2000;
collective agreement, June 2, 1998 - March 31, 2001;
February 15, 2000 job posting for Urology Technician (permanent, full-time):

Peropirative [sic]
Urology Technician
(Permanent, Full-time)

Duties: Is a responsible team member who provides care to patients

with genitourinary problems. The service is provided in
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association with the urologist. Must have knowledge and
skills in urology care equipment and supplies.

Qualifications: Licensed Practical Nurse with minimum of two years

experience in direct patient care. Graduation from a verified
Urology Technician course would be an asset. Must
demonstrate skills on decision making, organization and
people solving.

Hours of Work: 75 hours bi-weekly

Salary: HS-25 ($13.28 - $14.67 per hour)
Posting Date: February 15, 2000

Closing Date: February 22, 2000

Competition #: 0468-GH-2000

Open to male applicants

Open to Internal Applicants Only*

* All NAPE HS employees of the Health Care Corporation will be considered
internal applicants
Interested applicants please submit resume/application quoting competition number

to:

March 2, 2000 letter to grievor advising that her application could not be considered further

because the position was open to male applicants only;
March 2, 2000, letter to Mr. Rodney Flight offering him the position;

The General Hospital Time Schedule for Urology Technicians for May and June 2000;

OBJECTIVES: for Urology Division Nurses and Urology Technicians:

1.

To provide a high quality of patient care and services by educated Nurses
and Urology Technicians with the necessary knowledge and skills to
anticipate and contribute to the physical, psychological, emotional and
spiritual needs of the patient.

Toinsure as safe an environment as possible for the patient while under our
care by applying our technical knowledge and skills and the principles of
asepsis.

To participate in the implementation and co-ordination of an individualized
plan of care for each patient to insure continuity of care.

To implement an organizational process that results in an efficient and
effective pattern of patient care services in the most economical manner.
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5. To assist and anticipate the needs of the physician in the care and treatment
of the patient in order that our patients can receive good medical care.

6. To establish a rapport with the patient which will instil confidence and reduce
anxiety, thus alleviating many of his fears.

7. To counsel and teach the patient by increasing his self-awareness and
independence in relation to his state of health and to assist him in a positive
adjustment on his return to the community.

8. To initiate a structured, yet flexible and stimulating environment in which all
members of the team can gain job satisfaction and have opportunities to
develop their own knowledge and skill potential.

9. To promote an environment conducive to research through participation and
co-operation will all the health disciplines in order to improve practice and
patient care.

January 21, 2000 letter to Dianne Sullivan, Divisional Manager Surgical Day Care
Perioperative Program from L. Best M.D.. FRCSC, Urology Division Chief, viz:

Dianne Sullivan
Divisional Manager
Surgical Day Care
Perioperative Program
Health Sciences Centre
St. John’s, NF

A1B 3B6

Re:  Replacement of Urology Technician
Dear Dianne:

As per our recent conversations | have discussed issues related to replacement of
urology technicians with other members of our division.

We feel it is important that the person recruited be of male gender. These
individuals deal almost exclusively with male catheterizations and care. They also
provide care of male patients when it is related to problems in the genital areas
(change of dressings, scrotal supports, etc.).

Most adult males are reluctant to have these procedures carried out by females. It
does impact in their outcome and their comfort.

Sincerely.

L. Best, M.D. FRCSC



Witnesses Called by the Employer

Marilyn Nichols, Manager of Consulting Services — Eastern Health

Kelly Monaghan, Recruitment Officer (at time of grievance)

Dianne Sullivan, Division Manager Surgical Day Care & pre Admission Clinics

Gerard Holden, Urology Technician Il

Dr. Douglas N. Drover - Chief of Urology, Memorial University of Newfoundland & Labrador
Rodney Flight, Urology Technician |

Witnesses Called by the Union

Melissa Colbourne, Licensed Practical Nurse
Steve Porter, Respiratory Technologist

Rita Butler, Licensed Practical Nurse

The following items were introduced into evidence by witnesses:

KM#1 Exchange of e-mail correspondence between Rita Abbott and Kelly Monaghan after Ms.
Abbott had been advised that her application had been denied:

Thur Mar 9, 2000 3:56 a.m. From: Rita Abbott

After receiving your letter this evening | became very confused. Why was | not told
on Comp. #0409-GH-2000 that the Urology Technician position was not open to
females? This was not printed on the job listings in the e-mail postings. | double
checked tonight. My next question is “Was | the top senior person in this
competition? | am aware that Jim Abbott got the first job. | feel that | was not given
all the facts on the matter of male or female. | received this position last summer but
at that time had to turn it down. Please let me know as to why it is only male and if
in fact | was top person? | will then decide if | wish to take this matter further. Once
again thank-you for your time. | will be waiting to hear back from you.

Rita Abbott 7 West St. Clare’s.

Mon Mar 13, 2000 4:40 pm From: Kelly M. Monaghan
Hi Rita

| am sorry for your frustration over your recent application to the Urology Technician
position, competition 0468-GH-2000. This position was open to male applicants
only, as noted in the job posting displayed on the job boards at all sites. Therefore,
as per my letter you were not considered for the position.

The job posting cabinet within the e-mail function of Meditech serves only as an
abbreviated version of the job board, for the given week. It does not detail any
specifics in terms of duties or qualifications. Employees must consult the job boards
for such specifics.



DS#1
DS#2

DD#1
DD#2

DD#3

DD#4

DD#5

DD#6

Rodney Flight was awarded this position. He was the third senior male applicant.
The first two males elected to decline. As of the date this competition was awarded,
you had 1612 hours more in seniority than the successful applicant.

As per our telephone conversation on March 6", the male only requirement was
determined to be a Bona Fide Occupational Qualification (BFOQ) after a lengthy,
consultative process. While it was not stipulated in the previous summer’s posting,
when you were offered a similar position, a qualification review had already been
requested.

It stemmed from urologist findings that the test results procured from female urology
technicians were problematic. This was most common during procedures for elderly
male patients — the most common patient profile using this service.

Once again | am sorry for your frustration. Please contact me at 758-1321 if you
require any further information. Good luck with your future applications with the
Health Care Corporation.

Kelly Monaghan
Recruitment Officer

Job description for Urology Technician 1 (Revised January 2004);
Job Description for Licensed Practical Nurse (Revised August 2000);

Curriculum Vitae — Douglas Nigel Drover, B.A. B.Med. Sci., M.D., FRCS (C);

Journal Article: Amy M. Johnson, MD; Peter F. Scnatz, DO; Anita M. Kelsey, MD; Christine
M. Ohannessian, PhD. Do Women Prefer Care From Female or Male Obstetrician-
Gynecologists? A Study of Patient Gender Preference. The Journal of The American
Osteopathic Association, Vol. 105 No. 8 August 2005, pp. 369-379.

Journal Article Teaching Brief:: Michael Smith, Gender Preference Called Barrier to
Colonoscopy for Women. Medpage Today, Putting Breaking News Into Practice. August
04, 2005;

Journal Article: Karen E. Adams, MD, FACOG, Patient Choice of Provider Gender. Journal
of the American Medical Women’s Association. Vol. 58, No. 2, Spring 2003, pp. 117-119;
Journal Article: John Robinson RGN, RMN, NDN. A Practical Approach to Catheter-
Associated Problems. Nursing Standard. Vol .18, No. 31, April 14, 2004;

January 2, 2007 letter from Douglas N. Drover, Chief of Urology, Memorial University of
Newfoundland, to Miriam Sheppard, Solicitor Eastern Health, viz:

Dear Ms. Sheppard:

| am responding to your request of December 28, 2006 requiring a medical opinion
as detailed in the letter.

My qualifications include Bachelor of Arts, Bachelor of Medical Science, Doctor of
medicine, Fellow of the Royal College of Physicians and Surgeons of Canada since
1992. | am also a member of the American Urology Association, Canadian Urology
Association, Newfoundland and Labrador Medical Association. | am currently Chief
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of Urology of Memorial University of Newfoundland.

Past positions include a three-year term sitting on the Executive of the Canadian
Urology Association as well as a member of the Canadian Urology Association
Clinical Practice Guidelines Committee. | was in charge of the OR Committee and
as well held a position as Physician Representative on Outpatient Clinical Utilization.
| have also been a member of the Urology 4SB Committee and Chairman of
Urology for the Day Surgery Committee.

Question 1(a) Catheterization:

There is a perceived difference in patient outcomes and the gender of the person
performing this procedure for catheterization. It is possible that patient’s anxiety
might affect the outcome of this procedure. This is a very intimate procedure done
without supervision on male patients exclusively that are under the care of the
Eastern Health Board. These are patients that have usually been previously difficult
catheterizations or had prior surgical procedures and traumatic attempts at
catheterizations can lead to permanent long-term adverse event in outcomes.
These are primarily manifest as immediate inability to catheterize with urinary
retention and pain and bleeding and long-term with urethral stricture. The worst-
case scenario would be traumatic catheterization with introduction of urosepsis and
death.

The answer as to why this would be different based upon gender, outcome would
be predicated upon the known effect that there is evidence of sphincteric tightening
with the introduction of a catheter hitting the male pelvic floor. It is well known that
relaxation is essential for male catheterization to allow the easier introduction of a
catheter. It is certainly possible and quite reasonable to believe that there is a
certain segment of the male population that would find a procedure performed by
a female technician without any supervision or choice on behalf of the patient to
enhance one’s anxiety which then in turn leads to increased pelvic floor tightening
which decreases the probability of a successful outcome with the potential
complications as above.

We have had a female technician at the Health Sciences Centre previously and
discussions between Dr. Best and myself affirm that there were many negative
outcomes more so than we have had with male technicians.

While there is really no gender difference in ability to learn the technique or ability
to perform the technique, the difficulty comes in the patient’s anxiety for having a
female who he is not familiar with do such an intimate procedure. This is completely
different from a patient who knowingly accepts a female physician doing this and
has an acknowledged patient/physician relationship prior to such a procedure.
Urology technicians are often called in the middle of the night and will perform the
procedure behind closed curtains in a dark environment so as not to disturb the
other patients and this obviously is fraught with major complications.

Question 1(b), Bladder Irrigations:



There is no reason to believe that there should be a significant difference in patient
outcomes based upon the gender of the person performing such a procedure. This
is a simple mechanical flushing in and out and one would not expect a difference
in outcome.

Question 1(c), Catheter Changes:

Again as stated in Part 1(a), with catheterization there is a significant perceived
difference in possible outcomes depending on the gender of the person performing
the procedure. The same explanation applies for this question as applies for Part
1(a), which is labelled catheterization.

Question 1(d), Scrotal and Penile Dressing Changes and Part 1(e) — the same
explanation applies to both of these, which are very intimate male interventions. The
question here is not so much adversely affecting the outcome of the intervention but
rather it comes into play with the patient’s perception of what is appropriate.

To preface a statement here from Ethics and Medicine, which is an international
journal of bioethics, it is felt that further research in the area of autonomy, gender
and preference of patients requires further research. It states that the issues
involved are psychiatric as well as medical. It is stated that gender may play a
critical role here, both with regard to patient and physician. Further it goes on to
state that sensitivity seems to be consistent with the highest ends of medical
practice. It is even stated in the Journal of the American Medical Women’s
Association that patients will prefer physicians of the same gender for urology.
There is no specific reference to urology technicians as they are employees at the
Eastern Health Board because in my research from international journals and
referencing computer data base research, the use of urology technicians in the
United States are for positions in which the assistant or technician works directly
and at the same time as the Urologist. The urology technician in Easter Health
works independently evenings, through the night, and weekends. This is a unique
role and has to be gender sensitive.

We do have literature evidence of patients refusing intimate care by physicians of
the opposite gender, leading to adverse outcome. There are no research articles
that | can identify based on urology technicians, specifically related to adverse
outcome on a research basis. | would never expect this to be done because as
stated above, we are in a unique position, but no one can assume that the same or
worse outcome would be expected in this particular scenario, as the urology
technicians have not established a rapport previously with a patient upon whom he
is performing an intimate procedure.

Therefore, looking at outcomes one must not only look at physical outcome but also
mental anguish, patient preference, and medical ethics. Along that line it has
already been determined and backed by the physicians at Eastern Health that the
urology technician does not perform any procedures on females. The big question
then is why would the Eastern Health Board have to turn around and now allow
females to perform intimate procedures on males without any supervision when the
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obvious [sic] is obviously not acceptable.
Part 2, Question 4:

Patient outcome with regards to a procedure applies to physical as well as outcome
and patient expectation. The first is the direct physical outcome. We know from a
scientific perspective that increased patient anxiety increases skeletal muscle
tension in the pelvic floor which will increase the difficulty of catheterization or
catheter change, which can potentially affect physical outcome and the physical
outcome may lead to permanent damage in the form of stricture disease, urethral
rupture or sepsis which could lead to death. Any introduction of increased risk
beyond what the patient currently faces is really and truly unacceptable. From a
patient’s mental perspective, they are already in a compromised urological state and
to introduce another adverse variable, such as taking the potential risk of increasing
the patient’s anxiety by bringing in a technician of the opposite gender to perform
a procedure, is really not appropriate nor [sic] acceptable.

As referenced above, we can accept a certain level of difference when a physician
has spoken to a patient, counselled in regard to choice, outcomes and potential
benefits and then performs a procedure. It is always the patient’s right to select
another physician and physicians of both genders are available. Similarly, with
nursing care on the ward, patients know most of the nurses by name and are
dealing with them over an eight to twelve hour shift repeatedly and have a different
rapport than they do with a technician.

The first and only time they see a technician may be in the middle of the night when
they are uncomfortable and they are performing an unsupervised activity and
neither knows the other’s name, as it is a brief encounter. The patient then would
have no choice as to the provider of that care. If the patient refuses a female then
that would require urologic specialist back-up and we in the Division of Urology have
already decided that given our position on male technicians performing female
procedures and similarly the exact same principle would apply to females
performing procedures on males. We would not provide that back-up service.

The final statement for this question has to do with medical ethics. If the aim of
health care in the new millennium is to provide a more holistic environment, one
also has to be sensitive to the patients’ wishes as far as gender is concerned. While
the majority of patients, presumably, do not profess a significant difference in
gender selection for health care provider, the incidence of such a request is
significant enough and increasing to the point that ethically one has to be able to
provide such care.

Again, the ethical dilemma that remains here and one that is not answered in these
proceedings so far, is why males cannot provide urological intimate care to female
patients without supervision and in fact we do not have them do it at all. Yet now,
Eastern Health is faced with the issue of being forced into having a female perform
intimate procedures on a male. This is contrary to and what has been the standard
of care.
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RB#1

SN#1

Question 5:

The patient population served by the urology technician is exclusively male. The
ages of these patients range from 18 - end of life. The vast majority of patients are
above the 60 age group. | will state for clarity again that our male urology
technicians do not provide urology technical service to female patients. It is
exclusively a male patient service.

| trust this answers the questions as written in your request. If further details are
needed please feel free to contact me.

Sincerely,

Douglas N. Drover, B.A., B. Med. M.D., F.R.C.S.(C)
Chief of Urology, Memorial University of Newfoundland

List of Qualifications and Experience for Rita Butler - prior to the filing of the grievance:

EKG (electrocardiogram) Certified.

Post Basic Gerontology

Suicide Intervention

Manipulation

Self Mutilation

Therapeutic Crisis Intervention

12 years experience in acute nursing care

99 - 01 preceptor for PN, students for the centre of Nursing Studies

©CoOoNOOT~WN -

West when short staffed (Orthopedics [sic] & General Surgery

—
o

catheters in both male and female patients
11. Medical Terminology (in training).

August 28, 2006 memorandum from Larry Kelly circulated throughout the Leonard A. Miller
Centre concerning the scope of future services to be provided by urology technicians, viz:

Hello Everybody:

Throughout this summer the Urology Technicians have been unable to provide
routine catheterizations in the rehabilitation units from Monday to Friday. They have
however, been providing routine catheter changes for persons with indwelling
catheters of long standing anywhere in the Miller Centre and Veterans’ Pavilion....
the reason being that many patients with long term catheters have some sort of
complexity. The nursing staff on 2 North have incorporated routine in and out
catheterization into their care planning.

The Miller Centre has traditionally had Urology Technician services for routine
catheterization. The other sites within Eastern Health does [sic] not have this
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service. The manager responsible for this service informs us that they are unable
to continue the service for routine catheterization, except in the case where people
have indwelling catheters that require changing on a monthly basis, or for
patients/residents who present with conditions that cause difficulty with the
catheterization procedure. The two main reasons for this change is related to the
increasing workloads of urology technicians and the rising costs of taxi
transportation.

Routine catheterization is within the scope of practice for RNs and LPNs. The
Urology Technicians are available to lend support in training staff to become
competent in male catheterization, and will also be available for difficult cases on
an ongoing basis. All other routine catheterizations will need to become part of total
patient care within the Miller Centre.

We’re cognizant of the fact that this adds one more duty to your already busy work
shift. Please discuss any concerns or education/training needs with your manager
or myself.

Thanks,
Larry.

SN#2 Agenda for Caribou Memorial Veteran’s Pavilion Staff Meetings for September 15" and 19",
2006, including New Business ltem 3.3 — Routine Catheterization;

SN#3 Minutes of Staff Meeting September 15" and 19", 2006, referencing New Business Item
3.3 — Routine Catheterization, viz:

Larry Kelly sent an e-mail regarding this - Urology Technicians will

no longer be doing routine caths, however, all our residents require
special caths so this will continue.

The following are the relevant collective agreement provisions:

4.01 Employer Shall Not Discriminate

The Employer agrees that there shall be no discrimination with respect to
any employee in the matter of hiring, wage rates, training, upgrading,
promotion, transfer, layoff, recall, discipline. classification , discharge,
assignment of work, or otherwise by reason of age, race, creed, colour,
national origin, political or religious affiliation, sex, mental and physical
disability, or marital status, nor by reason of his’/her membership in the
Union.

12.04 Decision of the Board
The decision of the majority shall be the decision of the Board. Where there
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15.02

15.04

15.05

is no majority decision, the decision of the chairperson shall be the decision
of the Board. The decision of the Board of Arbitration shall be final, binding
and enforceable on all parties, and may not be changed. The Board of
Arbitration shall not have the power to change this agreement or to alter,
modify, or amend any of its provisions. However, the Board shall have the
power to dispose of a grievance by any arrangement which it deems just
and equitable.

Information on Postings

Notices of new positions or of vacancies inside the bargaining unit shall
contain the following: title of position; qualifications; required knowledge and
education; skills; wage or salary rate or range; ans whether shift work could
be involved. Such qualifications may not be established in an arbitrary or
discriminatory manner. All job postings shall state “This position is open to
male and female applicants”.

Role of Seniority in Promotions and Transfers

Both parties recognize:

(a) the principle of promotion within the service of the Employer;

(b) that job opportunity should increase in proportion to length of
service.

Therefore, when a vacancy occurs in an established position within the
bargaining unit, or when a new position is created within the bargaining unit,
employees who apply for the position on promotion or transfer shall be given
preference on a total seniority basis, whether seniority is temporary or
permanent, for filing such vacancy, provided that the applicant’s
qualifications meet the required standards for the new position.
Appointments from within the bargaining unit shall be made within four (4)
weeks of posting.

Trial Period

(a) The successful applicant shall be placed on trial for a period
of two (2) months. . ..

(b) Twelve Hour Shifts

The successful applicant shall be placed on trial for a period
of 325 working hours. . . .
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BACKGROUND AND EVIDENCE

Facts Not in Dispute

In addition to the Partial Statement of Agreed Facts, the following facts are not in dispute:

The Employer operates an acute care hospital within which the Division of Urology provides
medical services to a predominantly male patient population with genitourinary problems. This
particular patient population segment has historically received catheterization and other associated
intimate care from an exclusively male staff of six (6) Urology Technicians, with the exception of
one female urology technician who held such a position between 1995 and 1997, but for reasons
not disclosed at the hearing she is no longer in that position. Prior to the February 15, 2000 job
posting, which is the subject of this dispute, all other job postings for urology technician traditionally
had been open to both male and female applicants. Indeed, in 1999, the grievor applied for and
was offered a temporary position as urology technician, but she chose not to accept it at that
particular time. It was common ground that no significant changes to the job of UT | occurred prior
to the February 2000 posting.

Despite the prohibition in Article 4.01 against discrimination on the basis of sex and the
requirement in Article 15.01 that job postings must state that they are open to both male and
female applicants, the parties agree that these articles do not preclude the Employer from
attempting to establish the existence of a bona fide occupational qualification BFOQ in these
particular circumstances. The Employer has accepted this onus.

Eastern Regional Health Integrated Authority is responsible for, inter alia, medical care
facilities in St. John’s at the Health Sciences Hospital (Acute Care), St. Clare’s Hospital (Acute
Care) and The Leonard A. Miller Centre (Mostly Rehabilition and Veterans’ Long Term Care). The

urology technicians’ base is Day Surgery at the Health Sciences Centre (HSC) where they perform

-14-



catheterizations on male urology patients and also assist urologists in cauterizations, some sexual
dysfunction procedures, penile and scrotal dressings and supports, provide follow up education
and instruction to patients and close family members. They also perform unsupervised
catheterizations and assorted intimate genitourinary care on male inpatients on the urology floor.
UTs are on call to other Divisions within the HSC where catheterization difficulties on males might
be encountered, such as Emergency, and any patient floor. In addition, where authorized by a
urologist, UTs are also subject to similar calls at St. Clare’s. All such procedures are unsupervised.
Until the summer of 2006, UTs also performed unsupervised routine catheterizations and
associated genitourinary care on male patients at the Miller Centre. This service was not provided
to any other outside medical facility in the city. Due to increased demands on UTs’ time, it was
decided to discontinue this service and have a UT train both male and female LPNs at the Miller

to do routine male catheterizations.

Viva Voce Evidence

Testimony was received from witness over a period of four (4) days.

Testimony of Marilyn Nichols

Ms. Nichols, Manager of Consulting Services, was Manager of Human Resources at the
time of the grievance. She explained that the Employer had previously posted UT positions open
to both males and females. The decision to restrict it to males only was made for the February 15,
2000 posting after she had been contacted by Kelly Monaghan, Recruitment Officer, who had
received the request from the Division Manager, Dianne Sullivan. In discussions with Ms. Sullivan
and Susan Rumsey (Human Resources Officer in the area), Ms. Monaghan and Ms. Nichols were

informed that clinical issues were involved that had not previously been put forward because such
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issues had not been fully gathered and investigated. Since there were no overall LPN licensing
issues involved, no BFOQ discussions were required to be held with the Union. Also, since such
matters were newly emerging at that time, no discussions were held with the Union regarding the
issue of accommodation.

Aspects of accommodation such as scheduling and bundling of duties, etc., are within Ms.
Nichols’ responsibility. The Employer has frequently accommodated other employees in other
situations to the point of staff saturation or almost impossible situations by scheduling them on all
day shifts or all night shifts. The impact on other employees has determined whether
accommodation could be undertaken. Of the approximately 100 accommodations each year, 20%
would involve scheduling considerations; the remainder would involve changes to actual duties.
In Ms. Butler’s case, since the addition of a female UT would require another UT to be available
for back-up should a male patient refuse her, scheduling issues were also considered. In 2000,
there were six (6) UTs. One (1) was a UT I, i.e., the lead technician who worked 8 - 4 Monday
to Friday and the other five were UT Is who worked four (4) 12 hour rotating shifts (8 am - 8 pm or
8 pm - 8 am) on weekdays and weekends. According to C#6, sample shift schedules for May and
June 2000, only one UT | was on 12 hour nights and one (1) UT | on 12 hour days - except for the
occasional circumstance when two (2) UT Is were on 12 hour days. A female UT | could not be
put on 12 hour night shifts because she would be the only technician present and no back-up would
be available. If the female technician were put on 12 hour day shift, there would normally be
nobody available for back-up from 4 pm - 8 pm. Also, if one technician were to be put on
permanent day shifts, it would mean that the other four (4) UT Is would have to absorb additional
night shift and weekend duty, thereby changing their working conditions to their detriment and also
making the job less attractive to future applicants, which would cause a recruitment problem for the

Employer. If a UT | were switched to 8 - 4 shift for back-up reasons, nobody would be available
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for 2 weekend shifts after 4 pm on Fridays. That would also require the hiring of an additional half
UT | position. As far as the UT Il is concerned, he could possibly provide backup for only 40 of the
120 hours to be covered weekly.

Ms. Nichols explained that the particular shifts involved are important to staff, sometimes
even more so than wages or salary, because shifts are very much related to quality of life issues.
Day shift jobs are sometimes considered preferred positions. Since employees want to know what
shifts will be required before deciding to apply for job postings, Recruitment specifies the applicable
shift schedules. On-call requirements are also important considerations for employees. If
employees are on call, as UT Is are, they must be available to come to work. Therefore, they can’t
drink alcohol or leave town, etc. These types of restrictions on what would otherwise be their free
time, are viewed negatively. If a female assumed one of the UT I positions and was assigned to
day shift, the other four (4) UT Is would have to be responsible for more on-call duty. This would
also cause an issue to arise over the collective agreement article dealing with the sharing of work
on nights and weekends.

UT positions are recruited from the LPN pool. A successful applicant would receive a one
level increase in pay, less night shift and weekend work, and would probably enjoy less demanding
work. If shift adjustments were required to accommodate a female technician, more night and
weekend work would be entailed in the job, thereby making the position less attractive to
applicants. Also the Employer’s concern would be increased turnover among those already in UT
| positions.

Also considered was the idea of having another male from another floor “float” when needed
for male urology catheterizations. There are 20 male LPNs in the system, eighty (80) percent of
them at the Miller centre. Five (5) or six (6) are on call. Those at the HSC are on 12 hour shifts.

Not all the male LPNs are available at work at the same time. Therefore, the Employer cannot rely
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on having a male LPN in the building in the event he is needed to float. Also, six (6) or more weeks
of training would been needed before competency in male catheterizations and other genitourinary
procedures and care is attained. Even if all the male LPNs could be trained to this competency,
they would have to be regularly rotated through the Urology Department in order to keep their skills
current. Keeping 20 LPNs, who already have their own duties to perform, also trained and currently
competent in male catheterization requirements would be an onerous undertaking.

Also, at the HSC there are 845 RNs, 45 of whom are males, 10 of them casuals. Those
male RNs work primarily with critical care patients in the ICU. It would not be appropriate to
remove a male RN from such a situation for the purpose of performing a male catheterization
procedure.

Ms. Nichols indicated that, prior to Ms. Butler being offered the temporary position in 1999,
a female UT | had been employed for awhile. It was Ms. Nichols’ understanding that clinical
concerns regarding outcomes for patients had been raised by urologists during the period the

female was in that job.

Testimony of Kelly Monaghan

Ms. Monaghan was the Recruitment Officer responsible for receiving staffing requests from
divisional management and arranging the necessary job postings to solicit applicants. She
explained that standard postings usually apply except where program directors find it necessary
to make changes. This is more likely to occur in critical care areas where the most senior applicant
will probably not possess the required skill. A review process is undertaken before changes in
qualifications are made. The guiding principle in such cases is to ensure patient care and safety
where nursing skills for the area are low. While no changes in duties are involved, the qualification

change for critical care areas has been a requirement of 2 years experience in those areas.
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Ms. Monaghan indicated that it was unusual to exclude applicants on the basis of their
gender. This was the first time a posting was made for male only for a UT | position and the
decision to do so occurred after an official review process was undertaken by the Division Manager
and the Program Director. This type of review is usually initiated by the Manager of the clinical area
and discussions are held with the Program Director to determine whether the qualifications need
to be changed. Then the matter is discussed with Employee Relations. Upon receiving the staffing
request for male only in this case, Ms. Monaghan initially contacted Susan Rumsey, who had
worked with the Division Manager when this change was discussed and it was felt that a strong
case for a BFOQ had been made. The Manager of Employee Relations felt comfortable that the
clinical concerns that were considered fully justified a change to male only. It was Ms. Monaghan’s
understanding that clinical concerns were raised by the urologists themselves when a female held
the position. Those concerns were then taken to the Program Director. When Ms. Butler was
offered the temporary position in 1999, the urologists had not yet amassed the required supporting
evidence. Therefore, the request for a male only posting at that time was overruled by Employee
Relations. By February 2000, the review process had been completed.

As the Recruitment Officer responsible for the job posting, Ms. Monaghan became involved
in the grievance process. She spoke to her boss, Heather Hanrahan, about the changes in the law
on the issues of BFOQs and accommodation at that time. For example, Re Newfoundland
Association of Public Employees v. Her Majesty the Queen in Right of Newfoundland, on Behalf
of Green Bay Health Care Centre (1996), 2 S.C.R. 3[1996] S.C.J. No. 54 was discussed, as were
the clinical concerns regarding the UT | position.

Ms. Monaghan also had a telephone conversation with Rita Butler on March 6, 2000, after
she received her letter stating that her application would not be considered further. Ms. Butler was

surprised by this decision considering that she had been offered the same position on a temporary
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basis less than a year before. In response to Ms. Butler's March 9" request for an explanation, Ms.
Monaghan wrote an e-mail on March 13" outlining the rationale taken by the Employer (see KM#1).
This correspondence explained inter alia that Ms. Butler possessed all the qualifications except
the male only requirement, that Ms. Butler had 1612 more hours of seniority than the male
applicant (Rodney Flight) who was awarded the position. Also indicated was that “the male only
requirement was determined to be a BFOQ after a lengthy, consultative process, which review had
already been requested” but was not completed when she applied for the temporary posting in the
summer of 1999. Ms. Monaghan also said that the review process “stemmed from urologist
findings that the test results procured from female urology technicians were problematic [which]
was most common during procedures for elderly male patients, the most common patient profile
using this service.” In essence, Ms. Monaghan advised the grievor that she had filled the position
in accordance with the qualifications stated on the job posting.

On the issue of accommodation, Ms. Monaghan had earlier discussed a recent firefighter
decision by the Supreme Court of Canada (presumably “Meiorin”) with the Manager and the
Program Director. She initially suggested that they consider posting for both male and female
applicants and wait to see what happened before considering accommodation. Other options were
also discussed. For example, she suggested having a male and a female UT | on shift at the same
time to deal with the comfort level of patients involved. It was felt that this would cause morale
problems among the UT Is as a result of adverse scheduling implications. In the end, those ideas
were not deemed viable and Ms. Hanrahan made the decision to post for a male only.

In cross examination, Ms. Monaghan testified that, at the time the requisition came in for
the 1999 temporary position, the male only issue had arisen but the review process had not been
completed. Therefore, it was considered a “wish list.” Until a review is finished, the Division

Manager would not have authority to post for a male only.
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Ms. Monaghan confirmed that for nursing positions in Labour and Delivery, female only is
not considered a BFOQ.

When asked by counsel for the Union what the expression “test results procured from
female urology technicians were problematic” meant in her e-mail to Ms. Butler on March 13, 2000,
Ms. Monaghan indicated that she was not a clinician and, therefore, her use of the words “tests
results” was probably not as well suited to the situation as perhaps “patient outcomes” would be.
In essence, she took her direction on the BFOQ issue from the Employee Relations Department
and from those who had clinical expertise. She had been informed that a female UT | had held the
job at one point and that clinical concerns over patient outcomes had been noticed during that
period. Ms. Monaghan regretted any inadequacies that might be noted in her choice of wording
on this matter, but she attributed any such deficiencies to her own lack of clinical knowledge and
the fact that this was the first BFOQ issue she had dealt with.

As for the fact that only females work in Labour and Delivery, Ms. Monaghan expressed her
opinion that this is an area for which males have felt it inappropriate to apply. Similarly, she thought
that females have normally felt it inappropriate to apply for urology technician positions. In other
words, employees have historically recognized and accepted why the staff providing care to the
particular types of patients in these areas has been normally gender segmented. She did not know
that there was a urology unit at the HSC. Ms. Monaghan indicated that she was also aware that

urologists do not do gynecological catheterizations at the HSC.

Testimony of Dianne Sullivan

As Division Manager of Surgical Day Care and Pre Admission Clinics since 1996, Ms.
Sullivan’s job was to ensure that patient care is coordinated among staff.

The UT Is provide care to an exclusively male population with genitourinary problems. The

-21-



range of care includes catheterization, maintenance of in-dwelling catheters, preparation of genital
area, some clinical procedures, and some sexual education for patients and their families (less of
arole in 2000 than is currently the case.) The UT I, i.e., the senior Lead Hand, schedules work
load assignments, acts as a resource person for the UT Is, ensures that the equipment is in
working order, and does teaching and training for new staff. In 2000 this position performed
procedures that the UT | did not do, such as Trans Rectal Ultrasounds, which is now done by the
operating room technician. Qualifications for a UT | position is LPN certification plus (hopefully)
2 years experience; safety and communications skills; able to make own decisions, etc.
Qualifications for a UT Il position includes the foregoing, plus 3 - 5 years experience as a UT |.

Ms. Sullivan explained that UT Is perform catheter care — both insertion and removal — as
well as management and maintenance of catheters, collecting specimens for urologists and apply
penile and scrotal dressings, etc. She estimated that catheter care for males in the HSC is 65%
of their work, plus some procedures in surgery, plus outside support where needed. She further
estimated that they spend 25% of their time assisting urologists in the clinic performing
catheterization, flow studies and collecting specimens. The same was required in 2000 except for
flow studies, which were performed in surgical day care.

The patient population cared for by UTs is composed of males, the majority of them 55
years of age and older, as well a some younger ones. Those 55 and older have impaired urinary
function and are under the care of a urologist.

In 2000 there were five UT Is and one UT II. At present there are four UT Is, two UT |
casuals, and one UT Il. Training for a UT | position includes 6 to 8 weeks orientation with the UT
Il, performance of routine procedures and some instruction with the urologists. Ms. Sullivan
indicated that it takes a year for a new person to become confident. Compared with UT Is who do

not spend much time with urology patients (for example, a basic dressing procedure would take
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about 10 minutes), nurses on the floor have more opportunity to spend time with patients bedside,
building relationships, doing rounds, taking vital signs, administering medications, etc.

As indicated by previous witnesses, a UT | position was once filled by a female. Ms.
Sullivan testified that she was approached by several urologists who expressed concerns about
patient outcomes. The Chief of Urology, Dr. Best, canvassed his peers at the hospital and then
wrote her a letter dated January 21, 2000 (C#8) in which he indicated that it is important that
replacement urology technicians be of the male gender because most adult males are reluctant
to have catheterizations and genital area intimate procedures performed by females and that it
does impact in their outcomes and comfort. Ms. Sullivan said that Dr. Best was also aware of the
SCC decision in Green Bay. While the actual male only qualification occurred in 2000, this change
happened over time. There was a previous posting for both male and female applicants in 1999,
but Ms. Sullivan had already been discussing the matter with Dr. Best, who had come to her in
support of the urology technicians’ concerns that the position be open to males only. Ms. Sullivan
was aware at the time that Dr. Best was still in the process of canvassing his other four (4) urologist
peers on the subject.

Asked how she knew what the patients felt about being cared for by a female, Ms. Sullivan
said that she was aware of one incident in Emergency in which a male patient was worried who
would be in the room when a certain procedure was to be performed. He wanted to be sure that
only men would be in the room. This man was accommodated by placing only males in the room
with the Doctor. The technicians also have reported that patients ask to wait to have
catheterizations performed until female nurses leave the room.

The objectives for Surgical Day Care in 2000 are listed in C#7 informing what the Employer
wants to provide for patients in terms of their physical, social, psychological needs, the need for

a safe environment, and establishing a rapport with patients and reassuring and explaining

-23-



procedures to them so that their anxiety will be reduced. These objectives are also used in
evaluating staff during training. They also play a role in making decisions concerning the category
of people that would be desirable to perform certain jobs (see particularly ltems 1, 2 and 6).
Decreasing risks are a prime consideration. For example, the more times a catheterization must
be attempted, the risk to the patient is increased and positive outcomes are decreased. When male
technicians are involved in intimate male procedures, a certain level of anxiety is diminished and
better patient outcomes are created.

Ms. Sullivan explained that technicians can be aware of patients’ needs by observing both
verbal and non verbal indicators. The latter might involve witnessing tense behaviour in response
to embarrassment at being exposed to a female. Many patients are more embarrassed when the
opposite sex is present; yet may say nothing, but demonstrate additional anxiety by covering their
exposed areas with their hands or constantly pulling their sheets over them. Others may withdraw
and not want anybody to enter their room. Gender matching can alleviate those problems.

Ms. Sullivan explained that two (2) accommodations were initially considered for Ms. Butler.
If she assumed the regular schedule, she would always be alone on the night shift. The first idea
was to put her on permanent day shift with another UT | to back her up. However, since the group
of technicians was so small, it would mean a significant increase in night shifts and weekends for
the other UT Is. This would make their positions less desirable, thereby creating possible problems
for retention and recruitment. It would also entail more training of staff and would exacerbate
matters for patients who would have more training procedures performed on them. Also
considered was putting someone on call to respond as needed when patients object to intimate
care being provided by a female. However, this would require technicians to be on call every
second time they were on days off. It would also adversely affect the lifestyles of those on standby,

i.e., their activities and off-time options would be restricted because they would constantly have
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to be available to come to work. It also was considered not feasible to page someone already
scheduled when the need arose because the extra time worked would require that person to be
off the next day. On call employees are not pre assigned to any particular work area. They are
able to go anywhere they wish, thereby not being available for call-ins in the urology department.
Only those on standby would not be able to work elsewhere else. But that would cost them money
because standby pay is considerably less than they could earn by working somewhere else. Atthe
end of the day, the Employer could think of no other accommodation, except hiring someone in an
additional technician position. Besides the obvious increase in cost, that idea was rejected
because there was insufficient workload for an extra person.

In cross examination, Ms. Sullivan said that there previously had been a female in a UT |
position who had passed the trial period prior to 1996, i.e., before Ms. Sullivan started work with
the Department. Since she had no idea how long that person had been in her position, she felt she
could not comment on her work. There have been no females in the UT | position during her
tenure — the female technician was on the list, but Ms. Sullivan never saw her. While Ms. Sullivan
was in the Department, she had no direct discussions with patients about negative outcomes
experienced. If patients had refused female care, Ms. Sullivan learned about it from other
technicians who actually worked on the floor. Also, the urologists’ point of view, as it was
expressed to her, was that male patients experience anxiety where females provide intimate care.

There are currently one UT Il, four UT Is, and two temporary UT Is (on call). The temporary
UT Is usually go to the Miller Centre to perform male catheterization procedures -- not every day
but fairly often. Ms. Sullivan presumed that the Miller Centre staff normally assigned to those
patients do catheter maintenance because UT Is do not do all day care for male patients with
indwelling catheters.

Other than the male patient who wanted the room cleared of females for a trans rectal
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procedure, Ms. Sullivan said she has not had any patients requesting her to have no females
present. She agreed that, in the OR, some procedures are witnessed by female nurses, but those
procedures are performed by the urologists.

Leading up to the decision to post for male only in 2000, technicians first expressed their
concerns to Ms. Sullivan about a female in the position and then the urologists supported their
position and expressed their own concerns. No patients expressed any concerns on the issue
directly to her. However, during her tenure, since only male urology technicians were on staff, male
urology patients had no reason to request a male rather than a female technician. No specific
clinical evidence was provided by Dr. Best in his January 27, 2000 letter. Ms. Sullivan was also
aware that the HSC is the urology centre for all such patients. She conceded that all medical
procedures might cause some anxiety in patients, but male patients are additionally anxious where
intimate procedures are to be performed on their genitalia.

Commenting on the consultative process that led to the male only posting, Ms. Sullivan
testified that, sometime between September 1999 to February 2000, she was approached by the
technicians, she discussed the matter with Dr. Best, Dr. Best spoke to each of his colleagues
before writing her the letter of January 21° (by that time she had become aware of the Green Bay
decision), and she raised the subject with Human Resources who were convinced that a male only
BFOQ had been established.

By way of redirect examination, Ms. Sullivan stated that DS#2, the LPN | job description,
contained the full scope of duties that LPNs could do, including contributing to holistic nursing
assessments of stable and unstable patients, giving baths and rubs, administering ostomy care,
enemas, vaginal douches irrigations and catheterizations, but the range of duties actually
performed would depend on the area in which they were employed. For example, there would be

fewer dressings performed on medical wards than on surgical wards.
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On the urology service, i.e., male patients who are seen by the urologists, catheterizations
are more difficult because males have a longer passageway, which the prostate gland surrounds
and sometimes obstructs the ureter. While male catheterizations are more difficult and pose
greater risks of harm, female catheterizations also have their difficulties, particularly in locating the
urinary meatus.

In adult acute care outside of the urology area, there are all types of patients and ages for
whom catheterization would likely be routine. However, on the urology floor, only approximately
one (1) percent of catheterizations on the male patients would be considered routine. Although the
UT I no longer “Assists doctors with vasectomy by scrubbing for surgery, cutting out and tying
sutures as directed” as contained in the UT | job description, Ms. Sullivan testified that UT Is do the
catheterization and preparation of the genital area for vasectomy procedures. The patient age
group for vasectomies is between 25 - 35 years, some of whom might be anxious about the
procedure, some not.

Finally, in answer to the arbitrator’s questions, Ms. Sullivan testified that the HSC has the
only urology technicians in the country of the type described in this case. In other jurisdictions,
Interns and Residents in medical school would support the urologists by performing catheterization
procedures. Ms. Sullivan said that if no urology technicians existed here, male catheterizations
would fall to the nurses. Because of the difficult nature of such catheterizations, the result would
be to call in the urologists more often. Clearly, it would be the male patients who would bear the
brunt of that. While other medical facilities do have urology patients who sometimes present at the
emergency department, at the HSC the whole urology service is dedicated to males with difficult

genitourinary problems.
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Testimony of Gerard Holden

Mr. Holden holds an LPN certification and has worked with the Employer since 1978 as a
medical attendant, a paramedic, a urology technician | (as of the fall of 1994) and as a urology
technician Il for the past 12 years. Much of Mr. Holden’s testimony involved a detailed description
of the types of procedures performed by UT Is, the technical nature of various types of catheters,
and an explanation of the peculiarities of the anatomy of male patients. There is little dispute, if any,
about this particular evidence.

According to Mr. Holden, UT Is are responsible for the following procedures for all male
urology patients in the HSC: testing, catheter insertions (including deciding what type of catheter
to use in certain situations), urinalysis, bladder scans, bladder irrigations, collecting specimens,
dressings, dilatations. When assisting urologists, UT Is prepare for cystoscopies by inserting
catheters through the penis into the bladder (care being taken where prostate problems are
encountered) to a certain point and the urologists proceed from there. UT Is also clean the patients
in the scrotal area. Mr. Holden testified that there are few differences today from the year 2000
where catheterizations, testing and other urinary procedures are concerned, with the possible
exception of catheters being made of better material. In his estimation, catheter insertions and
changes account for 70% to 90% of a UT I's time. Other time is devoted to educating patients,
their families and care givers on the various types of catheters, how to clean the patients, how to
insert catheters themselves, and what problems might be encountered. Patients and caregivers
are told that they should visit a hospital if they experience difficulty passing urine. Male
catheterizations at other hospitals occur far less often than at the HSC. For example, at the
Clarenville Regional Hospital, only one or two a month are experienced; while at the HSC Mr.
Holden will do that many in a single morning. As for bladder irrigations, a UT | will assist a nurse

or nursing assistant if difficulties are encountered in insertion or removal.
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Mr. Holden indicated that the age of male urology patients can range from 22 to 100, but
most (an average of 60% to 70% per month ) are 50 - 55. Since 2000, the urology patient group
has been getting younger because they are tested and diagnosed earlier.

Privacy for patients undergoing procedures in the hospital is always paramount. Unless the
patient is in a private room, Mr. Holden always pulls a screen around the bed. A patient having a
procedure in his genital area cannot be exposed in a corridor because it would be too embarrassing.
As often as four times a day if necessary, urology inpatients might have their catheters checked and
be cleaned and washed.

For a UT |, a typical day’s work would include checking the work sheet list, getting report,
setting up clinics, checking supply carts in emergency and day surgery, etc., checking patients who
they will be seeing that day, assisting doctors in different clinics, inserting and removing catheters,
changing penile dressings and scrotal supports, and teaching. In addition to urology patients, UT
Is also attend cancer clinics to perform catheterization procedures. From 60% to 80% of a UT I's
work involves urology patients, but the number of procedures (catheterizations, bladder scans, etc.),
varies each day depending on the particular physician involved.

In his capacity as a UT Il, Mr. Holden acts as a go-between between Dianne Sullivan and
the various doctors. He also schedules UT Is, assesses all products, teaches Nurses and LPNs,
and oversees problems on the floors if called. In addition, he does most, if not all, procedures that
UT Is do where schedules permit. Mr. Holden works 8 - 4 Monday to Friday, during which time he
goes where he is needed, such as the HSC wards, emergency department, the operating rooms,
intensive care units, and the Miller Centre, Experience is the difference between a UT | and a UT
Il. One needs approximately 5 years experience as a UT | in order to answer the various questions
that will arise.

Every six weeks a new patient schedule is posted two weeks in advance. Mr. Holden knows
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all the regular patients (60% of them are older men) because they visit the clinics every month or
six weeks. Some return every two weeks. In addition to the routine, doctors may require certain
procedures for particular patients. When they come to the clinics, their stays are short, usually after
catheterization procedures.

At one time seven (7) urology technicians were on staff, then six (6), and now there are five
(5) UT Isand one (1) UT Il. Mr. Holden indicated that he has been told that, due to new innovations
in urology work, his own position will not be filled after he retires. UT Is work 12 hour shifts.
Sometimes they are called to St. Clare’s Hospital operating rooms and intensive care units if staff
there encounter catheterization problems with male patients. All such outside visits are authorized
by the urologists because the urology technicians have extensive catheterization experience and
training. It normally takes two years for new staff to become comfortable with the various
procedures. As it is with any vocation, the more experience one has, the more they are able to
troubleshoot. Where male patients are concerned, significant damage could be caused if catheters
are forced through strictures in the urethra or if scar tissue is encountered. Such damage may
require surgery to correct.

In addition to regular patients in the urology clinics, there are always new ones each time.
Also UT Is encounter new patients in emergency triage and day surgery. UT Is are the first ones
called to such areas when problems are encountered. If they can’t perform the procedures, then the
urologists themselves will be called.

Male urology patients come from every part of the province. Those who are inpatients on the
urology floor are not long term, neither are they long term in ICU or a medicine floor where UT Is
are called to perform catheter insertions, attend to problem catheterizations, collect specimens, etc.,
all of which take a matter of minutes, or perhaps hours in certain situations. Procedures are done

in patients’ rooms, normally four patients to a room, where, as a matter of common decency,

-30-



screens are pulled across to provide privacy. These patients will have to be undressed to expose
their penises and scrotal areas, which are washed and prepped while they lie flat on their backs.
In emergency or a hospital ward, treatment rooms, or outpatient clinics, privacy will be assured by
UT Is. It was Mr. Holden’s experience that patients do not want to be naked and exposed to others.
Therefore, he felt it would be inconsiderate of patients’ feelings not to give them the privacy they
need.

For the arbitrator’s benefit, Mr. Holden introduced four (4) catheters all numbered differently,
described the features of each one, and explained the circumstances that would cause one to be
chosen over the others. C#9 is the most commonly used indwelling catheter appropriate for
approximately one (1) week, which is placed in the bladder so that urine output may be monitored.
However, if he encountered a “bleeder,” Mr. Holden explained that he would choose a bigger
catheter to encourage flow. The bigger the number, the bigger the catheter. For example, C#10 is
a#16 French catheter which is used mainly when C#9 (the simple straight catheter) has been used.
The tip of C#10 is slightly curved to accommodate a swollen prostate. C#11 is a 3-way catheter with
large openings at the ends, which is used where a bad bleeder is encountered and it is necessary
to get clots out. Although this is not the standard catheter, it is the best one for this situation. C#12
is a single use catheter used for collecting specimens or when someone needs to be catheterized
often.

Catheters are used when patients can’t urinate, to monitor output, to collect specimens, for
testing purposes, to drain blood, or to place drugs in the bladder. The number of catheterizations
performed depends on the urologists’ decisions. Generally catheterizations account for an average
of 60% - 70% of a urology technician’s day and on occasion could be as low as 50% or as high as
90%, but for Mr. Holden the percentage varies because on some days his teaching responsibilities

increase. On weekends catheterizations normally amount to 90% because there are no clinics and
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urologists are not around. Therefore, the type of patients to be cared for is different. Virtually all the
patients are male. Currently there are only six (6) women in long term urology care. For those
women, nurses employ a super pubic catheter procedure, i.e., an insertion into an opening below
the belly button, which requires no exposure of the genital area. When male patients are involved,
the only person in the room (for privacy reasons) is the UT |. Some discussion usually ensues about
the patient’s problems, particularly his private concerns about his “plumbing” and his sexual
dysfunction. Mr. Holden recognizes patients’ discomfort by their behaviour. For example they may
become agitated, nervous, blush, or appear uncertain, which usually manifests itself in demands
for explanations. Where symptoms of this nature occur, Mr. Holden will talk to them and explain
things in detail, thereby settling them down so that the required procedure can be performed without
difficulty.

When a procedure is ordered for a patient, the UT takes the necessary supply of materials
and equipment, introduces himself and explains what he is to do (i.e., expose and clean him and
insert the catheter). New patients require more explanation. Once the patient is exposed from the
waist down, the UT cleans the penis with soap, opens the tray, gets the lubricant ready, places one
hand on the penis (that hand is then contaminated), pulls back the foreskin, holds the penis at a
90% angle, lets the patient know that he is beginning to insert the catheter, and continues the
insertion through the urethra (some 7 to 10 inches). The contaminated hand never leaves the penis.
If a problem is encountered, the penis his held at a different angle. Once urine begins to flow, the
catheter is pushed further into the bladder and water is administered and drained. An output bag
is attached, the colour of the urine is examined, a record is made and the patient is then covered.
A normal catheter can be inserted in 60 seconds or so. If that does not happen, the catheter is
discarded and a new one is obtained from the tray. Patients would normally be exposed from 5 - 10

minutes. However, Mr. Holden indicated that he has had difficult patients exposed for as long as 2
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hours.

In Mr. Holden’s view, the most difficult type of patient is a young male about 14 years old at
the Janeway Children’s facility. Children at that age are very aware of their anatomy and are difficult
to convince to be catheterized. Most long term patients tolerate the procedure more easily.
However, relaxation is an issue — infrequently some refuse to have the procedure performed. Mr.
Holden agreed that there are lots of occasions in a hospital when patients need to be exposed. He
has worked primarily with males, but occasionally in rare circumstances he has assisted with female
catheterizations. Normally any time a female patient on the floor requires a catheter, a female staff
member does the procedure. Most catheters for urology patients are changed every 4 - 6 weeks,
in which case the same procedure as above is followed.

For bladder irrigations (not done as frequently as in the past), a 3-way catheter is used, a
bag of fluid is hung or a catheter syringe can be used manually. These procedures can occur on
the floor, in emergency or in the ICU. Only the urology technician is present in the room. He inserts
the catheter, administers the fluid (about 30 mil) into the bladder for a normal flush, and then
connects a normal saline solution. The same procedure is employed for inserting either a 2-way
or a 3-way catheter, i.e., touching the penis is always required, and the time it takes can be minutes
or longer.

Dressings for the scrotum, perineum, or penis are usually done twice a day or as often as
necessary. Packings on the scrotum for erosions, etc., are also required. The procedure involves
obtaining a sterile packing from the tray, an explanation is given to the patient, the site is cleaned,
washed out and rinsed with a saline solution, the dressing is applied and taped in place. Only the
UT is in the room unless the urologist comes in. For these procedures, patients are exposed for
approximately 15 -20 minutes. Patients on the Floor would be fairly accustomed to having dressings

changed. However, there is always some discomfort because of the intimate nature of the area
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involved.

Assisting the urologists might entail inserting catheters , inserting a scope into the penis, or
putting on dressings. UTs also assist in cauterization of warts on the penis or scrotum, which does
not occur every day, but is performed in day surgery, usually on males in their 20s. The patients
are prepped, the procedure is explained, the UT holds a vacuum hose while the doctor deadens the
area and burns the warts. Then the UT cleans the area. For such procedures, only the doctor and
the UT is in the room. These patients require confidentiality and privacy because they are self-
conscious, agitated, nervous, and are inclined to tense up. The average time they might be
exposed is 10 - 15 minutes, but sometimes they are exposed for an hour. This makes them fidgety,
not relaxed and in a hurry to get out of the room. After cauterization, the patients have to be
counselled not to have unprotected sex for certain periods of time.

Where sexual dysfunction issues are involved, patients might be instructed (by video) to use
a pump device to achieve an erection. UTs also may have to explain certain injections the doctors
might administer to cause an erection. Such counselling, where required, is the same now as it was
in 2000, but the availability of drugs such as Viagra, etc., permit the doctors to counsel patients
privately in the treatment room. If a video is necessary, the UT will explain and show it in a private
room. If injections are administered, the UTs may have to report to the doctor whether erections
have occurred. On the whole, Mr. Holden felt that such patients seem to be embarrassed and
agitated about sexual dysfunction procedures.

Mr. Holden testified that there had been one female urology technician in the past. He could
recall only one time when he was in the same room with her. He recalled that she was there in 1994
and probably for 12 to 2 years afterwards. While she was employed, Mr. Holden said that there
were two or three occasions when male patients said they did not want a female doing their

catheters. He learned about these occasions when the female UT told him that the patients did not
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want her; they wanted a male instead. He presumed that any reports of that nature would be made
to the Supervisor. As he recalled, only one or two specific patients refused to have the female
technician perform procedures on them. Mr. Holden also indicated that, on occasion, a male patient
has told him that he did not want him to do a procedure because he did not like him.

In Mr. Holden’s view, the success rate for catheterizations depends on the ability and
experience of the technician, the patient’s state of mind and how well the technician is able to relax
the patient. If a female were to perform the procedure and the patient had an erection, problems
would be encountered because of the patient’s tensed muscles. Mr. Holden said that he has
encountered patients who have tensed up during a catheterization. In his experience, 30 - 40 year
old patients tend to be embarrassed. However, elderly patients, who have most likely been
accustomed to being cared for by females, probably would not be concerned if a male or female
performed catheterizations on them.

Mr. Holden indicated that no male patients have requested that a female perform their
catheterizations. If a patient refuses him, it is because he does not like him, not because of his
gender. During his brief visits with patients, his conversations involve small talk such as the weather,
where the patient comes from, etc., and often the patient raises issues concerning sexual
dysfunction. In his view, there is no question that a female technician could perform catheterizations,
etc., on men; in fact his wife would be quite capable, but in his opinion females should not do so.
He believed that a male UT can relax other males better than a female UT can, especially when
discussing a patient’s concern about his sexual dysfunction, the size of his penis (a topic that is
commonly mentioned by patients, usually providing some explanation why it isn’t as big as it once
was), or his particular problems urinating. As a male, Mr. Holden felt that he simply knew that
patients would not carry on such conversations with a female. Even those with some bravado

usually change their behaviour when it comes time to expose their genital areas.
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Doctors, nurses and LPNs can do catheterizations, but all male patients are done by the
male UTs because there is sufficient patient volume in the HSC Hospital to justify the hiring of
urology technicians. At St. Clare’s Hospital, catheterizations on males are done by whatever staff
are available there, but typically no urology patients would be involved — a urology patient being
defined as a person unable to make his water because of prostate problems, bladder or kidney
stones, penis or scrotum problems, or cancer. A male patient on urology already has some
urological problem, whereas a male patient on a medical floor or at St. Clare’s Hospital might not
be able to urinate because of the effect of some drug. However, when a urology problem occurs,
a male UT is called. Also, when a nurse or a doctor on a medical floor tries a catheterization and
encounters problems, a urologist is called who, in turn sends a UT to perform the procedure.

Urology technicians are intended to administer to urology patients only. Unfortunately there
are not enough technicians to handle all the hospitals in the area. Only four (4) technicians are on
shift rotation now, whereas there were five (5) in the past. This means that urology technicians do
not work together.

In cross examination, Mr. Holden explained that his wife and other females are equally
capable as males in performing catheterization procedures. But in his opinion, it is legitimate that
there be a requirement that a urology technician should be male. He felt that there is no difference
between a female applicant insisting on going to urology and a male applicant insisting on going to
obstetrics. While he agreed that male patients might be nervous about a new male technician doing
a catheterization, he believed that their nervousness would be short lived.

Since Mr. Clyde Rice was the head technician while the previous female urology technician
was employed, Mr. Holden said that he would have no knowledge of any negative outcomes arising
from procedures performed by the female technician. He worked on the shift opposite to her with

some minor overlap only. Mr. Holden has seen no documentation concerning the few times when
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male patients indicated that they did not want her. He has also seen no documentation for occasions
when patients said they did not want particular male technicians.

Mr. Holden estimated that, in a 24 hour period, 20 - 25 catheterizations might be performed,
some of them pre scheduled. He believed that the urologists sometimes did catheterizations
particularly when patients were under anaesthesia, but since he is not present at such times, he
could not guess how many occurred.

Mr. Holden believed that male urology patients would be more nervous with a female than
with a male technician and would probably turn females away. More young urology patients with
sexual issues are being seen now. It is more embarrassing for them knowing that they could later
run into a female technician at a shopping mall.

The urology technicians train both male and female Residents during their rotations, but the
technicians are the ones called to perform catheterizations. Mr. Holden presumed that the doctors
perform the procedure if the technicians are not available, but he did not know whether females or
only male doctors did them. If a doctor encounters a difficult catheterization, the UT Is are called.
They also do the procedure when a patient comes to the HSC from an outlying hospital where a
female might have initially tried it. Mr. Holden estimated that 1 - 2 cases of urethral ruptures causing
bleeding are sent from outside hospitals to the HSC each week. He has no knowledge of any such
complaints around the HSC.

As for the occurrence of infections, Mr. Holden said that any invasive procedure may be the
cause. However, he did not see that as a male/female issue.

On the Rehab unit at the Miller Centre where there are many male patients 18 years and
older, Mr. Holden has trained all the male and female nurses and LPNs how to perform male
catheterizations. This was necessary because there were insufficient urology technicians available

to perform work at that location. On the Rehab unit, intermittent catheters may be necessary (every
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4-6 hours). Mr. Holden estimated that a female could be performing this work 2 or three times per
shift. From what he hears, Mr. Holden understands that the staff prefers that the male LPNs do that
procedure. There are also long term male patients at the Miller Centre who will be cared for by
women (mothers, wives, girl friends, etc.) for the rest of their lives. The establishment of such long
term relationships makes care by females less of an issue. In contrast, where true urology patients
are involved, no long term relationships exist as far as catheterizations, etc., are concerned.
Therefore, it makes sense for male urology technicians to perform such procedures.

Mr. Holden explained that no shave preps are done anymore because it irritates the skin.
Therefore, that is not a male/female issue. He also agreed that the provision of privacy for patients
is not confined to urology. He further agreed that he has taught doctors (particularly those in family
medicine), nurses and LPNs how to perform catheterizations. Although catheter care is done by
the staff on the floors, that is acute care involving a different type of patient than in urology).
Urology patients are not the same as normal acute care patients. Mr. Holden agreed, however, that
males and females can develop rapport with repeat patients. His personal estimate is that his work
is 60% with male urology patients and 40% with male patients off service (outside the HSC). He also
agreed that he has seen male patients squirm, grunt and grab the bed rails when a male UT has
done the catheterization. He has also had some patients from outside ask for a doctor or a nurse,
but he has convinced them that he is the appropriate one to perform the procedure.

In his teaching of others, Mr. Holden never covered the topic of relaxing patients. In his
view, he would never teach anybody how to reduce a patient’s anxiety because that subject is
covered in LPN training. In the two years he worked while the female technician was employed, Mr.
Holden heard about problems on the floor but he was not privy to any written complaints. He agreed
that complaints have been made about some male UTs.

In redirect examination, Mr. Holden said that females have the requisite knowledge and
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training, but the ability to perform is not the same as knowledge. A female prepping a young patient
for a catheter who has an erection faces problems with tears, ruptures, and trauma to the prostate,
etc.

As for documentation concerning issues with females, Mr. Holden saw none while he was
a UT I, however, since he has been a UT I, he has seen 3 or 4.

At the Miller Centre Rehab unit, there are a large number of male quadriplegic patients who
are involved in long term care, usually by females. There are not sufficient numbers of rehabilitation
patients requiring the services of UTs.

The prospect of urology technicians causing infections is lower than for outside service
providers.

Mr. Holden indicated that there are no Residents or Interns in the urology division.
Therefore, there are no such people available to do catheterizations. Occasionally there might be
an occasional Resident on rotation from surgery or family practice, but only urology technicians are
called to perform catheterizations.

Finally, Mr. Holden said that he was aware of two specific incidents during the time the
female UT | was employed when he was told by patients that they did not want her back again; they
wanted a male instead. Although they reported that she was rough, that was not the reason they

did not want her.

Testimony of Dr. Douglas Drover

Upon presenting his credentials, Dr. Drover was accepted as an expert witness in the
practice of urology. During his testimony, he commented on the content of DD#6 his January 2,
2007 letter. Since the positions taken in the letter are reasonably clear, it is unnecessary to reiterate

all of its subject matter at this point. Therefore the following represents some of his comments,
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observations and conclusions.

Dr. Drover has been on staff at the HSC since 1992 and also has maintained an outside
private office. His charts indicate that, since 1992, he has counselled some 17,000 general urology
patients (except paediatrics), 75% of them male and 25% female. Typical problems among the
males include prostate cancer, prostatism, kidney stones, and erectile dysfunction. He estimated
that 25% of his patients required the involvement of urology technicians with whom he has worked
on a daily basis either directly or by telephone. Dr. Drover stated that he is very familiar with the
duties performed by urology technicians and he is aware of any failures on their part because the
urologists become involved in such matters. He could remember only one female who previously
had worked as a UT at the HSC; all the other UTs have been male.

Dr. Drover explained that the urology department at the HSC is the only full time provider
of urology services for patients throughout the whole province. On the west coast there is a
minimalist community-based service, but no major urological services are provided. In central there
is only one doctor who is qualified, but most of his patients are seen atthe HSC. When patients are
candidates for surgery or present with urological complexities, they are transferred to St. John’s.
The urology technicians who perform procedures on urology patients are trained by Eastern Health,
but are guided on a daily basis by the urology physicians. These technicians provide coverage 24
hours a day, 7 days a week, performing scheduled catheterizations, emergency catheterizations,
and handling post operative complications. They work independently of other hospital staff. Their
training and experience makes them specialists in their area and enables them to handle most
problems on nights and weekends. Dr. Drover further explained that there is nowhere else in the
country where urology technicians are employed with such a high level of responsibility. Their role
makes the urology physicians’ lives bearable. In the United States, some technical jobs exist for

which the incumbents are trained as assistants to the doctors, and on the west coast some
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catheterizations are performed, but the procedures there are nowhere near the volume and
complexity encountered at the Eastern Health urology department.

The male urology patient population at the HSC are 60+ years old, all of them having
presented to emergency with specific urinary trauma, or as post operative patients. The urology
technicians’ duties consist of more than 90% catheterizations. They also assist with the removal
of genital warts in day surgery and apply penile and scrotal dressings.

It was Dr. Drover’s experience, as well as those of the other five (5) urologists in the division
with whom he discussed the gender issue, that male urology patients prefer that male technicians
perform their catheterizations and apply their penile and scrotal dressings. All the urologists have
had weekly experience with male urology patients who will not have female nurses in the room for
urology procedures, especially wart removal and other procedures involving sexual dysfunction.
Similarly, female patients have indicated that they do not want males to prep them. In all such
circumstances, if the patients are apprehensive or embarrassed about opposite gender staff being
in the room, the doctors ask them to leave.

Dr. Drover testified that best practice care is followed by the urologists, who do everything
they possibly can to avoid negative patient outcomes. He said that success rates are now being
determined by a holistic approach in which attention is paid to psychological as well as physical
outcomes - the latter being the subject of most evidence-based documentation. The urologists’
experience is that elderly male urology patients prefer males to perform their catheterizations and
dressings. Younger males do not express much gender preference. Current literature data
indicates that a large minority of women prefer female caregivers for intimate care (see DD#2, a
2005 Article: Do Women prefer Care From Female or Male Obstetrician-Gynecologists? A study of
Patient Preference). In Dr. Drover’s view, such a large minority at 33% is significant where gender

preference is expressed and it is reasonable to extrapolate that the preference of male patients for
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male staff would be no different. Another 2005 publication, DD#3: Gender Preferences Called
Barrier to Colonoscopy for Women, related that 43% of 202 women studied said they preferred a
female endoscopist and only 1.4% preferred a male. Among those preferring a female, 87%
reported that they would be willing to wait 30 days or more for the procedure to be assured of a
having a woman endoscopist.

Commenting on the academic notion that there should be no difference if males or females
provide care to patients, Dr. Drover took the position that male urology patient expectations are
different. While psychological outcomes are themselves a consideration, the critical question that
must be answered is whether psychological outcomes will affect physical outcomes. If the answer
is yes, then the patients’ choice is more significant. Dr. Drover considered it reasonable to infer
from the literature that a certain proportion of men would refuse women, thereby creating potential
risk for negative physical outcomes. The particular concern that arises for male urology patients is
the risk of damage occurring during catheterizations. Dr. Drover explained that, when male urology
patients become anxious or uptight there is an increase in pelvic tension, which tends to close the
passageway for the catheter, thereby making the procedure difficult. Since most elderly urology
patients prefer male staff for their catheterizations, an additional level of anxiety will be introduced
to the procedure should a female perform it. The immediate risks of catheterizations under those
conditions would be excessive bleeding, rupture of the urethra and pelvic area, and sepsis (a
bacterial infection that could cause death).

In DD#4, an individual gynecological case history article: Patient Choice of Provider Gender,
the author argues that:

... When a patient requests a provider of a specific sex, the request should be

investigated to define the patient’s underlying values. An attempt should be made

to confront a patient’s stereotypical and discriminatory beliefs, with the hope of

educating the patient and causing a change of heart. But the ultimate responsibility

of the physician is to care for each patient with respect, even if the patient’s beliefs
are abhorrent. The appropriate goal of the physician is to maximize the patient’s
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chance of regaining health, not to educate the patient regarding his or her

prejudices. Thus, if an individual patient cannot be persuaded otherwise, such a

request should be honoured as acting in the patient’s best interests. At the same

time, physicians should work both individually and collectively against discrimination

and prejudice whenever they are found.

As a general premise Dr. Drover considered this approach to be instinctively reasonable. However,
he felt that where additional anxiety is caused because the patient’s preference for same sex care
is not provided, and that anxiety increases the physical risk of the procedure, a safety concern is
created. In his view, if patients perceive a same sex provider to be important to their care, then it
is not up to doctors to second guess them.

In Dr. Drover’s opinion, male and female catheterizations are totally different. He explained
that, since the female anatomy is straight, catheterization is relatively simple. With males, the
prostate is commonly involved. This requires insertion of a longer catheter tube with a curved tip.
The penis is held by one hand at an angle for 5 - 7 cm until resistance is felt, then the penis is
brought to a parallel position to change the angle. Otherwise the urethra behind the prostate could
be perforated. In males, prostate cancer, prostatitis, etc., and previous surgery will require different
types of catheters. Essentially, Dr. Drover’s point was that male urology patients are very different
from other male patients in terms of the complexity of problems faced. In the urology division, the
urologists regularly give their blessing to urology technicians to handle many different cases,
including patients brought in from outside. It was Dr. Drover’s experience that the technicians are
better able to perform male catheterizations than other providers who may find that persisting with
a difficult catheterization would exacerbate existing problems and risk potential harm to the patient.
He indicated that failed first attempts are bad enough, but second attempts might tear the urethra
apart and require catheterization through the belly instead. He also indicated that the use of an

improper catheter would increase the risk of damage to the patient. In addition to performing

difficult catheterizations, urology technicians also perform other procedures that are considerably
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traumatic for male patients, namely, assisting in the removal of genital warts, applying penile and
scrotal dressings, sometimes for prostheses for erectile dysfunction.

Dr. Drover stressed that the physicians in the urology division do not want their patients to
suffer needlessly. Although no firm data has been collected on the issue, the urologists do have
considerable experience with same sex preference by their male patients. Itis upsetting to patients
that hospital areas are not always private, but it is particularly upsetting to experience the
unfamiliarity of having one’s genitals touched by a person of the opposite sex in a hospital.
Procedures such as catheterization, dilations for strictures and penile wart removal truly warrant
appropriate male care. Itis Dr. Drover’s experience that young male patients under 30 years of age
almost invariably ask who is going to be in the room. For the next older male population (30 - 50
years), catheterizations are not usually difficult and procedures for sexual dysfunction are relatively
few. Therefore, gender preference is not much of an issue. However, the requirement for intimate
care significantly increases in the 55 and older age group. In that male population, gender
preference becomes prevalent because of the complexities of their conditions, their particular
upbringing, and the intimate nature of the specific procedures involved.

There are female nurses and LPNs in the urology department who, in Dr. Drover’s opinion,
are equally capable of performing catheterizations and other procedures on male patients. However,
only male urology technicians are employed for this purpose because of patients’ gender preference
and because the patients know that the technicians are urology specialists. Patients also know that
they have rapport with the urology physicians. When a urology technician sees a male patient for
the first time. an element of concern initially arises regarding the procedure to be performed. Cold
visits are typical for the technicians. Any anxiety over procedures associated with such visits would
be exacerbated if females are there to perform them. This presents difficulties even for female

urologists generally, a good proportion of whom Dr. Drover understands, usually find themselves
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transferring into Gynaecology or Paediatrics. In his opinion, when catheterizations don’t work in
other hospitals and patients have to be sent to the urology department at the HSC, it usually means
that the female nurses in those outlying areas have failed to perform the procedure, which urology
technicians can readily do.

If a female were to be hired as a urology technician, Dr. Drover indicated that there would
have to be male backup available whenever a patient refuses her, a situation which would create
staffing problems. For patient safety and well-being reasons, physicians must be aware of patient
preference. There are degrees of intimate care. For example, bathing a patient is intimate, and
appropriate care must be taken to ensure privacy in such cases, but performing a medical
procedure which involves handling and manipulating one’s genitals is much more intimate and
embarrassing. Dr. Drover testified that performance ability is not the issue where male urology
patients are concerned -- females can perform the work required. The real issue is the patient’s
response to the gender of the provider, which, if negative, increases the risk of an adverse physical
reaction leading to physical damage. Although the urologists have identified this as a real risk
factor, Dr. Drover indicated that the physicians do not possess the legal answers if a patient should
subsequently launch a legal complaint that he suffered complications as a result of a catheterization
performed on him by a female. The number of such cases is not the issue; this type of thing should
not happen to anybody if it can be prevented. That is an administrative matter, as is the hiring of
staff, which physicians also do not do. However, where a known potential risk for harm to their
patients exists, the urologists are obliged to make their concerns known. Physicians subscribe to
an oath to provide the best possible care to their patients from cradle to grave. While they are not
perfect, they strive to do the best they can, which includes being concerned for the quality of care
given to their patients.

In cross examination, Dr. Drover was asked what his role had been in amassing
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documentation during a consultative process in 2000 to support a male-only job posting for the
position of urology technician and his response was that he was not directly involved in Ms. Butler’s
particular case at all. However, he testified further that, while the female urology technician was on
staff, more than a number of complaints occurred that were discussed at the urology division level.
Some patients refused her and sometimes male technicians had to perform the procedures when
she could not do so. Dr. Drover indicated that no documentation was created for those complaints.
He also agreed that the journal articles he introduced at arbitration (DD#2 — DD#5) were the result
of an internet search which he conducted after he was contacted in December 2006 by the
Employer’s counsel, Ms. Sheppard.

Dr. Drover confirmed that a male urology technician would be on shift at the HSC when
procedures are performed on young males in clinics and day surgery during the hours of 8 - 4
o’clock, Monday through Friday. He reiterated his earlier evidence that the urologists’ experience
indicates that elderly male patients prefer that male staff perform their catheterizations and penile
and scrotal dressings, etc. When asked about the Miller Centre, Dr. Drover said that catheterization
procedures at the Rehab unit are less complicated than in the urology division and there are now
too few urology technicians on staff to assign to such work. He explained that, since a large
number of LPNs (both females and males) are on staff at the Miller Centre, patients’ gender
preference can be accommodated if requested. At St. Clare’s Hospital, no urology technicians have
ever been assigned to perform routine male catheterizations; instead, regular nursing staff do those
procedures.

Dr. Drover testified that he could not personally remember the previous female urology
technician or many of the issues in which she was involved. He did recall that a complaint was
made about a male technician as well. At the time, it was Dr. Best’s role to deal with supervisors

and department administration. However, unless something was discussed among the urologists
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and the department, it was not considered a problem. Complaints were dealt with by discussion
among the urologists, and the Chief would take things from there.

Asked what the words “test results” meant in KM#1, Dr. Drover said he did not know, unless
it had something to do with outcomes. Also he said that, until recently, he did not know what a
BFOQ meant. He had also been unaware that a female had been offered a temporary position of
urology technician in 1999. Around that time, Dr. Best said that he had been approached by the
urology technicians. Dr. Drover’s understanding is that, after 1999, administration then put in a
request for male only urology technician positions.

Dr. Drover agreed that his letter of January 2, 2007 (DD#6) was his response to Ms.
Sheppard’s request of December 28, 2006. He also agreed that patient anxiety, which is mentioned
on page 2 of the letter, could be present for any procedure. He further agreed that no specific
studies have been conducted at Eastern Health on the gender outcomes mentioned in the second
paragraph on page 2. However, Dr. Drover reiterated his belief that the conclusions stated in that
paragraph are reasonable because the urologists’ experience provides clear evidence that anxiety
can increase pelvic floor tightening when a male does the procedure. Therefore, it is simply
reasonable to extrapolate that pelvic tightening is exacerbated by additional anxiety caused by a
female performing the procedure. Dr. Drover stated that he did not personally witness any problems
caused by the previous female technician. His knowledge of problems came from those that were
discussed at the time. He readily agreed that he would have no reservations about a female urology
technician being hired as long as there was male back-up available for refusals while she was on
shift. He said that, when a male is refused on other floors, there are always female nurses available
for back-up. However, there is no same sex nurse back-up on the urology floor. Since his
experience is in the urology department, Dr. Drover declined to speculate what this issue would

mean for obstetrics.
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In redirect examination, Dr. Drover said that there is has been no change in conclusions
concerning the pelvic floor tightening issue since 1999. However, he felt that the issue of gender
preference has generally been more studied in recent years. In his view, all the information he
presented at this arbitration hearing was equally valid more than 10 years ago, but health care
providers now have more responsibility to be aware of and be concerned about patient gender
preferences.

Asked about his recollection about discussions within the urology department in 1999, Dr.
Drover said that he could not recall specific details. He clarified that nursing staff at St. Clare’s
Hospital performed routine straight-forward male catheterizations, but urology technicians from the
HSC have always been called as back-up in case complications or difficulties occur. He also
stressed that nurses on hospital floors are continually in and out of patients’ rooms during each shift,
thereby having more opportunity to become more familiar with the patients and to develop rapport
with them. In contrast, a good urology technician might be in a male patient’s room once for 10 -
15 minutes.

On the issue of anxiety, Dr. Drover explained that a male patient’s fear of a particular
procedure is due to the intervention itself and is not gender related. However, the introduction of
additional apprehension as a result of being intimately exposed to the opposite sex effectively
exacerbates the level of anxiety. Since it is the physician’s responsibility to avoid unnecessary
anxiety that would increase the risk of harming a patient, the patient’s gender preference should be
allowed. Based upon their experiences, the urologists’ perception is that a difference in risk exists
between male and female providers in the catheterization and application of penile and scrotal
dressings on male urological patients. Anticipatory anxiety to genital exposure does exist —religious
beliefs and cultural backgrounds are often factors. However, whatever the contributing factors may

be to this anxiety, if the patient’s response is to refuse opposite gender care or to experience pelvic
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floor tightening, a significant safety problem is created.

Testimony of Rodney Flight

Mr. Flight, a 20 year employee, was trained as an LPN and had related experience at the
Miller Centre and in orthopaedics. For 16 years, he worked off and on as a UT | and was employed
in that capacity at the time Ms. Butler grieved. All of his work as a UT | has been with male patients.
Much of his testimony confirmed the evidence given by Mr. Holden on the role of a urology
technician and how the procedures required have changed only marginally since 2000. He
estimated that catheterizations account for 80% of his work; the remainder is composed of scrotal
and penile dressings (10)%) and teaching catheterizations (10%). With the exception of the
administrative UT Il duties, which UT Is do not perform, Mr. Flight's UT | work day did not differ
significantly from Mr. Holden’s work day as far as checking patients on the urology floor, checking
the physician’s orders, the clinic schedules, changing catheters, answering calls from around the
hospital and answering pager calls involving the Miller Centre and St. Clare’s Hospital were
concerned. He said that catheter changes are usually known about and some can be planned, but
for the most part catheterizations are “up in the air”.

The patients Mr. Flight sees are mostly men — 80% are 50 years and older (most
experiencing urinary difficulties) and 20% have acute problems or have been in accidents. Although
his work is mainly in the HSC urology division, he is often called to other hospitals and other HSC
floors. He also is occasionally called to the Miller Centre to catheterize men. Nurses do the routine
(non urological) catheterizations there. Mr. Flight essentially indicated that only urology technicians
are called to perform procedures on males because they specialize in the catheterization of the male
anatomy and because they are able to deal with patients man-to-man.

The issue of privacy throughout the hospital in general and for urology patients in particular

-49-



was described basically as Mr. Holden described it. Mr. Flight confirmed that exposing patients’
genitals requires that urology technicians provide as mush privacy as possible all shift long while
they perform catheterizations and other personal intimate procedures. In his experience patients’
reactions are similar. For example, when the technician is getting ready to do a catheterization, he
will uncover the patient and they will then cover themselves as soon as possible with their sheets
or their hands, etc. The men are embarrassed to have their private areas exposed. They will also
commonly comment on their penises saying something like: “there’s not much left there now — it
must be the medication.” He indicated that he hears the same expression just about every time, but
worded a little differently perhaps. Not much has changed in this respect since 2000.

Mr. Flight is the only person in the room with a male patient unless a male attendant has
accompanied him. In his experience, male providers are preferred by male patients for the types
of procedures involved. Care must be taken to ensure decency and to ensure that patients are not
on edge; if they are tensed up, catheterization may be adversely affected, i.e., sometimes a catheter
cannot be inserted. A routine catheterization usually takes 10 - 15 minutes (sometimes longer), and
a change takes about 10 minutes. If an in-and-out catheter is required (to relieve the inability to
urinate) it might take 10 - 15 minutes if the bladder is full. As long as a tube is in the bladder, the
technician must stay with the patient. For a full change procedure (approximately 20 minutes) the
genital area remains exposed and all that time the technician is obliged to hold the patient’s penis
in one hand.

Mr. Flight said that some patients are very uncomfortable about having catheterizations even
when their bladders are quite full. Younger patients are uncertain whether they want the procedure
done and usually ask whether it is really necessary and want to know what is involved. It is the
technician’s job to reassure and relax them.

In hospitals, staff do see patients when their private areas are exposed for washing. In
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distinguishing such situations from the procedures performed by urology technicians, Mr. Flight
characterized washing as an intimate, sterile procedure ( something like surgery), but a much more
passive activity compared to the very personal intimacy involved in holding a patient’s penis while
inserting a tube into it. If a patient fights being washed, it will get done eventually without physical
repercussions, but if a patient tenses up for a catheterization, the procedure becomes more difficult
and there is a risk of causing bleeding, which is a more serious safety implication. Mr. Flight
compared catheterization in new or acute situations to the changing of catheters. In the former,
patients are more uptight, anxious and tense, thereby causing more difficult insertions. In the latter,
patients are more relaxed because they usually have had it done before. In the case of long term
patients at the Miller Centre and the Waterford Hospital, they also know what to expect, although
some never get used to it. Changes for chronic patients usually occurs once per month.

Uncomplicated bladder irrigations, continuing irrigations (involving the insertion of a 3-way
tube) and trans urethral resections ( where bleeding usually occurs) all require privacy because the
patients’ genitalia could be exposed for 30 - 45 minutes. Only the patient and the technician are in
the room; there is no need for anybody else to be present, unless a spouse or somebody else close
to the patient is requested. Patients react to insertions by being very nervous and agitated at first,
but since they are usually so uncomfortable because their bladders are so full of urine and blood,
they are anxious to get relief. Bathing is not invasive; bladder irrigation is invasive and it involves
more handing of the penis and more exposure of the genitals.

Mr. Flight indicated that there are fewer scrotal dressings now than in the past. Where they
are done, most occur on the urology floor and sometimes in an acute case in emergency. In all
cases, privacy is assured and only the patient and the technician are in the room. Even then, it is
Mr. Flight's experience that patients try to cover themselves. Both in these cases and where

cauterization of warts is involved, Mr. Flight distinguished the procedures from bathing on the basis
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of their invasive nature.

Teaching involves instructing patients how to use drainage bags, how to ensure a sterile
environment and how to avoid contamination so as to avoid infection. Five or six years ago, Mr.
Flight was required to conduct more information (video) sessions on sexual dysfunction issues in
day surgery (about once every day). Now drugs are used to treat those conditions. Sessions would
occur in a day surgery treatment room where penile drug injections are performed. The patients
must wait to see if a reaction occurs and to determine whether an adjustment might be needed. Pain
inthe penis from engorgement is possible in such circumstances. The doctor, technician and patient
would be in the room. Afterwards, the technician would check the patient to see if erections have
occurred. Patients are very embarrassed in those situations and they demonstrate so by covering
themselves at every opportunity. In Mr. Flight's experience, these procedures are much more
intimate and embarrassing than having to be washed.

During his tenure as a UT |, Mr. Flight never heard of any male patient request a female for
catheterizations or dressings, etc. He recalled one female urology technician in the mid 1990s or
so who worked on one shift while he worked on the opposite shift. For approximately two years they
dealt with many of the same patients. His only contact with her was during report when particular
patients were discussed. Some patients said nothing about her. A couple of patients, one an older
man and one a teenager flatly refused to have her tend to them because she was a woman. He
also remembered being called by nursing to tend to a patient with a full bladder who had deliberately
cut his fluid intake and held his urine on the female’s shift until the next shift when a male technician
(Flight) was scheduled. Generally patients told him that they did not see why they had to be
exposed to a woman. Their chief concern was the size of their penises and they would always
comment nervously on the fact that they were so shrivelled. In Mr. Flight’s experience, a catheter

failure could occasionally be caused by an existing physical reason such as an enlarged prostate
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or a stricture, but it could also occur if a patient is nervous and tenses up thereby causing difficulties
in permitting a catheter to pass through normally. Sometimes the procedure cannot be performed
until the patient is able to relax.

Of the total male urology patient population, Mr. Flight estimated that two in ten may have
some physical stricture, and one in ten would require a physician to pass a guide wire for a scope
into the bladder.

Commenting on his role at outside medical institutions, Mr. Flight explained that his calls to
St. Clare’s Hospital are not for routine male catheterizations, but only where complications or
difficulties are encountered which require the specialized skill of a urology technician in dealing with
male patients. At the Miller Centre, there are some male catheterizations required in palliative care
or a monthly catheter change is required. Most of the male patients at the Miller Centre are known
to the technicians and they have specific urological problems that the technicians know about.

In cross examination, Mr. Flight agreed that any new patient can be anxious and that a new
technician can be refused for his relative lack of experience. Recently a male technician was refused
for that reason. He agreed that, while the female technician was employed, he was aware of two
patients who refused her. He acknowledged that he was not aware whether these matters were
taken to management at the time.

Mr. Flight confirmed that urology technicians used to do catheter insertions every six hours
in the Miller Centre Rehabilitation Unit, but that service is no longer provided by urology technicians.

On the issue of privacy, Mr. Flight said that where a curtain is used (as is the case for the
majority of bladder irrigations) other patients in the room can hear what is going on; they simply
can’t see. He reiterated his experience that 20 - 30 year old males are more fussy, i.e., they want
males to tend to them. He also agreed that when a male patient is escorted to the HSC by an LPN

or a PCA (Personal Care Attendant), the escort is occasionally female and occasionally will stay in
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the room. It is up to the patient to tell them to leave.

In re-direct examination, Mr. Flight explained that, if patients know that a technician is new,
they assume that he is not experienced. But sometimes, they do not know the technician is new,
and no problem is thereafter encountered (sort of a mind-over-matter thing).

In the Miller Centre Rehab Unit, mostly routine in-and-out catheterizations are required.

In the four (4) bed rooms where curtains are drawn for privacy, the technicians keep their
voices low and are as discrete as possible. This is the usual situation on the urology floor where the
male patient population is older and they have had the same kind of surgeries performed and have
had the same procedures done by technicians. Catheter insertions and flowage procedures are
regularly performed by the technicians. However, Dr. Drover does some other surgical procedures
when the patients are anaesthetized, thereby making the procedures easier. As a physician, Dr.
Drover knows his patients well and is aware of other conditions they may have, whereas urology
technicians are not privy to such information.

In answer to the arbitrator’s question what he meant by 20 - 30 year old males being fussy,
Mr. Flight explained that this age group seems to be more sensitive about their genitalia. They do
not like to expose their penises and the sensation of the medical procedures is greater for them.

In contrast, older males who may have had surgery before experience less sensation.

Testimony of Melissa Colbourne

Ms. Colbourne has a temporary LPN position on 3 South at the Miller Centre. She
commented that the patient population on the Rehab unit is 24, of whom 3 and sometimes 6 are
female. She said that the majority have been males ranging in age from 16 to 80 years. On the
convalescent unit the age range is 60 to 80 years.

Ms. Colbourne indicated that in June 2006 Gerard Holden, UT IlI, trained her to do
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catheterizations on male patients. She has performed them on males ever since, whereas she
previously did catheterizations exclusively on female patients. Within two weeks of conducting this
training, urology technicians had no more need to perform male catheterizations on the Rehab Unit.
LPNs did them. Patients needing catheter care, including paraplegics and quadriplegics (young men
as well) are tended to by LPNSs, including the changing of catheters, which is usually done by
urology technicians, but LPNs sometimes do them. Although there are male LPNs on shift, females
sometimes do the catheterizations. Ms. Colbourne also stated that one male patient was
uncomfortable with her age, but not her gender. She further indicated that paraplegics and
quadriplegics sometimes have spontaneous erections, in which case she will leave them alone for
awhile and return when things are okay. Other care provided to those patients includes bathing &
showering and administering bowel programs. Female LPNs also catheterize some patients who
are incontinent. Stroke patients require some catheter care and amputees require little, but most
LPN catheter care is done on paraplegics and quadriplegics.

In cases where obstructions or prostate problems are encountered, Ms. Colbourne said she
would call a urology technician because they are trained specialists in such matters. While she was
unsure who does catheter procedures on 2 South or the DVA (Veterans Pavilion), Ms. Colbourne’s
view was that she is trained to perform catheterizations anywhere in the unit.

In cross examination, Ms. Colbourne testified that she has not been floated to the DVA yet
where the majority of patients are male. She understood however that they require the same type
of cathe