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Introduction

The continuing problem of over-fi shing and inadequately regulated fi shing for stocks 
which straddle the outer limits of Canada’s 200 nautical mile (M)  Exclusive Economic Zone 
(EEZ) remains a focus of concern for the Government of Newfoundland and Labrador, and for 
communities and fi shing industry representatives. The perception, backed up by the experience 
of provincial, federal and industry participants at the international level,1 is that the current 
management regime under the Northwest Atlantic Fisheries Organization (NAFO) has simply 
failed to fully address the continued mismanagement of critical stocks, with negative impacts 
both within and outside the 200 M limit.

There have been varying responses to this perceived problem, the most ambitious of which 
have called for the extension of some form of Canadian jurisdiction beyond 200 M, whether 
through declaration of a Canadian EEZ over the area of the continental shelf (including, 
potentially, the Nose and Tail of the Bank and the Flemish Cap), or some lesser form of 
jurisdiction such as “custodial management”.2  Alternatively, it has been suggested that Canada 
should work within existing international structures, notably NAFO and the United Nations 
Fishing Agreement (UNFA),3 to improve the effectiveness, and particularly the enforceability, 
of the management regime outside 200 M. This paper considers the viability and potential 
impacts of the main policy options available to Canada and Newfoundland and Labrador, and 
makes recommendations for a future course of action. Prior to any consideration of options for 
the future, however, it is essential to review the nature of the current management problems, 
and of the legal structures that underlie those diffi culties.
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The Scope and Nature of the Problem

Fish stocks off the East Coast of Canada can be seen as falling within four categories for 
the purposes of this review:

! Stocks within Canada’s 200 M EEZ, for which Canada exercises full management 
authority;

! Stocks which are fully outside 200 M and which are either regulated by NAFO, or 
remain unregulated (except to the extent that they are regulated by fl ag states);

! Sedentary species (such as Icelandic scallops and snow crab) beyond 200 M but on 
Canada’s extended continental shelf, which are within Canada’s jurisdiction;4

! Stocks which “straddle” the 200 M limit, and which are subject to management 
measures both by agreement under NAFO, and within the Canadian EEZ.

It is this fi nal category of  straddling stocks which is the focus of this paper, although 
reference will be made where necessary to the management implications of jurisdiction 
over sedentary species on the extended continental shelf.  Table 1 shows the straddling and 
“discrete”  high seas stocks currently subject to NAFO management, and summarizes quotas 
and other management measures in place in 2002.5

Table 1: NAFO Regulated Stocks

Straddling Stocks: Discrete Stocks:
• 3NO Cod (moratorium since 1995) • 3M Cod (moratorium since 1999)
• 3LN Redfi sh (moratorium since 1998) • 3M Redfi sh (TAC — 5,000t)
• 3LNO American plaice
(moratorium since 1995)

• 3M American Plaice
(moratorium since 1996)

• 3LNO Yellowtail (TAC — 13,000t) • 3M Shrimp (Effort regulation since 1997)
• 3NO Witch (moratorium since 1995)  
• 3NO Capelin (moratorium since 1993)  
• 2+3KLMNO Greenland halibut 
(TAC — 40,000t — 29,640t Regulatory Area)*

 

• 3+4 Squid (TAC — 34,000t)  
• 3L Shrimp (as of 2000) (TAC — 6,000t)  

Source: DFO/NAFO, as reproduced in Standing Committee Report, at p.20.

*  Increased to 44,000t at the NAFO Fisheries Commission Special Meeting in January 2002.
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Status and Functions of NAFO

NAFO is an international organization with 17 members, including Canada and the 
European Union (EU). It was established by treaty (the NAFO Convention) in 1979,6 and 
operates within the NAFO Regulatory Area, as shown in Map 1 below.

Map 1 - NAFO Regulatory Area7

NAFO’s general objectives are stated in Article II of the Convention:

The Contracting Parties agree to establish and maintain an international 
organization whose object shall be to contribute through consultation 
and cooperation to the optimum utilization, rational management and 
conservation of the fi shery resources of the Convention Area.

Through its constituent parts (the General Council, the Scientifi c Council, the Fisheries 
Commission and the Secretariat), the organization carries out a number of management 
functions:
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! The conduct of stock assessments based on scientifi c data, and the establishment of 
stock-by-stock Total Allowable Catches (TACs);

! The allocation of quotas to the parties to the Convention;
! The prescription of conservation management measures, including, inter alia, minimum 

fi sh or mesh sizes, bycatch criteria, and species moratoria;
! Under the Joint International Inspection and Surveillance system, conducts surveillance, 

coordination of inspections, observer and other monitoring programmes and dockside 
inspections.8

The Foreign Fishing Issue

What is often termed the “problem of foreign overfi shing” for NAFO-regulated stocks is 
in fact a shorthand for a range of problems that have, over many years, been identifi ed with the 
organization and the implementation of its mandate.  These might be summarized in general 
terms as follow:

! The presence of unregulated vessels from non-NAFO states, operating outside any 
NAFO controls;9

! A failure to adhere to the best available scientifi c advice in the adoption of management 
measures.  This includes, but is not limited to, perceived misuse of NAFO’s  objection 
procedures in the setting of quotas, which allows unilateral disregard of allocations; 

! Serious gaps in enforcement, which is based largely on fl ag state control,  with some 
fi shing states being willing to countenance routine violations of agreed management 
measures (including quotas, species moratoria and gear restrictions, and late or non-
submission of reports);

! The growing use of bycatch allowances to mask directed fi sheries for prohibited 
species.10

The impact of these failings on Canadian stocks and the fi shing industry is seen as operating 
in two main ways.  First, the abuse of fi shing rights beyond 200 M has the direct impact of 
denying or limiting fair access to those stocks for Canadian fi shers. Second, it is argued that the 
interrelationship of stocks is such that the failure of management measures outside 200 M has 
the additional impact of delaying or preventing the recovery of stocks inside 200 M, blunting 
the effect of stricter management measures taken in the Canadian zone.  These impacts may 
be diffi cult to quantify, but for the purposes of this review it is accepted that the conclusions of 
many observers, and of the Standing Committee on Fisheries and Oceans, are correct: a failure 
to properly and effectively regulate beyond 200 M will inevitably have some negative effect 
on the Canadian industry inside and outside the EEZ.

It must be remembered as well that the problem of straddling stocks in the Northwest 
Atlantic is a manifestation of a broader international phenomenon,11 one which is rooted in the 
current structure of the international Law of the Sea. In order to properly understand the nature 
of the current problems off the East Coast of Canada, and thus to assess options for future 
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action on those problems, it is necessary to briefl y consider how and why we came to where 
we are now.

Fisheries Jurisdiction Under the Law of the Sea

Prior to the  widespread adoption of extended fi sheries zones in the 1960s and 1970s, fi shing 
beyond the narrow belt of the territorial sea was generally considered to be a freedom of the 
high seas.12 Canada, consistent with the practice of many states, extended its jurisdiction over 
fi sheries to 200 M in 1977. The nature of coastal state jurisdiction had, however, continued to 
evolve, both in state practice and in the negotiations at the Third United Nations Conference 
on the Law of the Sea (UNCLOS III), ultimately coalescing around the broader, multipurpose 
zone concept of the EEZ, as refl ected in the 1982 United Nations Convention on the Law of the 
Sea (LOS 1982),13 and claimed as a jurisdictional zone by Canada in the Ocean Act of 1996.14

Under the LOS 1982, and under customary international law, coastal states are entitled to 
claim an EEZ extending to 200 M from the baselines from which the territorial sea is measured. 
Within this zone, the coastal state has comprehensive jurisdiction over living and non-living 
resources of the seabed and water column, as expressed in Article 56 (1)  (a):

1. In the exclusive economic zone, the coastal State has:
(a) sovereign rights for the purpose of exploring and exploiting, conserving 
and managing the natural resources, whether living or non-living, of the 
waters superjacent to the seabed and of the seabed and its subsoil…

These rights are accompanied by a number of obligations, including, inter alia, the 
following: 15

! An obligation to exercise coastal state rights with “due regard to the rights and duties 
of other states” ;

! Obligations to use “proper conservation and management measures” to ensure that 
living resources in the zone are not “endangered by over-exploitation”;

! With respect to the conservation and management of stocks, an obligation to “cooperate 
to this end” through international organizations;

! Obligations to promote the objective of optimum utilization of resources and, where 
the coastal state does not have the capacity to harvest its total allowable catch (TAC), 
to give other states access to the surplus (subject to management restrictions).

In sum, the LOS 1982 created a structure of rights and responsibilities within the EEZ, 
based on coastal state sovereign rights, but not sovereignty. The practical effect of this 
jurisdiction, insofar as it applied to fi sheries, was to give full management authority to the 
coastal state. At the other extreme, fi sheries located beyond the  limits of national jurisdiction 
were left largely to the regime of the high seas. Fishing is clearly a high seas freedom, open to 
all states and subject to fl ag state jurisdiction. This freedom is, however, subject to a number of 
quite general duties on the fl ag state:16
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! High seas rights are to be exercised with due regard for the interests of other states in 
their own exercise of high seas freedoms;

! The right to fi sh is “subject to” the “rights and duties as well as the interests of coastal 
states”,  as provided for under the LOS 1982;

! Flag states have a duty to “take, or co-operate with other states in taking, such measures 
for their respective nationals as may be necessary for the conservation of the living 
resources of the high seas”;

! States are under a duty to co-operate in the conservation and management of high 
seas living resources, and to “co-operate to establish subregional or regional fi sheries 
organizations to this end”.

Beyond the general high seas duties noted above,  the LOS 1982  also addressed instances 
of intersection between national jurisdiction and high seas freedom, including highly 
migratory,  anadromous and catadromous species.17 With respect to straddling stocks, the 
relevant provision is Article 63 (2):

Where the same stock or stocks of associated species occur both within the 
exclusive economic zone and in an area beyond and adjacent to the zone, 
the coastal state and the states fi shing for such stocks in the adjacent area 
shall seek, either directly or through appropriate subregional or regional 
organizations, to agree upon the measures necessary for the conservation of 
these stocks in the adjacent area.

There are several features of this provision that should be noted.  First, the defi nition of 
straddling stocks is quite broad, extending as it does to “associated species”, and it would 
clearly apply to a number of stocks off the East Coast (see below re – relevant NAFO stocks). 
Figure 1 graphically portrays the various potential types of high seas, highly migratory and 
straddling stocks. 
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Figure 1

Source: FAO Fisheries Department18

Second, it should be noted that it is not certain whether Art. 63(2) has the status of customary 
international law, reciprocally binding on parties and non-parties (such as Canada) to the LOS 
1982.  However, given the further developments under the UNFA, and Canada’s status as 
a party to that agreement, it is assumed for the purposes of this review that Art. 63(2) is an 
accurate statement of the applicable law.

Even if it is accepted that this provision represents customary international law and 
that numerous Canadian stocks are included in the defi nition, however, there are far greater 
diffi culties to be found in the practical implementation of the obligations as stated. Numerous 
observers have pointed to the fact that states must only “seek” to agree upon management 
measures – there are no time limits for agreement; there is no requirement for resort to regional 
organizations; and, most signifi cant, there is no explicit enforcement power  which would 
enable a coastal state or regional organization to deal independently with violators.19 The 
default position is fl ag state enforcement against private violators, with normal avenues of 
negotiation and dispute resolution available to deal with states in breach of these very general 
duties.

The ambiguity of obligations to “co-operate” and “seek to agree”, coupled with the 
absence of any authoritative compliance mechanism (whether by coastal state enforcement 
or multilateral action), left the management of straddling stocks as “the ‘unfi nished business’ 
of UNCLOS III”;20 a case in which there was a failure to “...adequately defi ne an allocation of 
jurisdictional competence...”.21

This problem was certainly identifi ed at UNCLOS III, but it was not possible to reach 
agreement on anything more explicit, or with more enforcement teeth.22 By the early 1990s, the 
concerns of coastal states about the perceived gap in authority had been confi rmed in reality, 
especially given the fact that Distant Water Fishing Nations (DWFNs) were increasingly being 
excluded from former areas of high seas now brought within EEZs. Figure 2 shows the clear 
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trend, repeated across a number of regions, of increased catches from identifi ed straddling 
stocks in the period from the 1970s to the early 1990s.

Figure 2: Landings From Straddling Stocks By Region

Source:  FAO (1996)23

At the United Nations Conference on Environment and Development (UNCED) in 1992, it was 
felt that the post-UNCLOS period had resulted in a failure of management efforts respecting 
valuable straddling stocks, in some cases due to complete lack of cooperation, and in others 
to the ineffectiveness of cooperation measures, especially on enforcement. The problems with 
management of straddling stocks were additionally linked to the depletion of fi sheries within 
200 M, through the undermining of management within EEZs by poorly regulated fi shing 
outside. The perceived diffi culties in the implementation of the regime led directly to a number 
of regional and global initiatives in the 1990s,  including the United Nations Conference on 
Straddling Fish Stocks and Highly Migratory Fish Stocks24 and the Canadian actions in the so-
called “turbot war” in 1994/95.

Canadian Actions Of 1994/1995

The various failings of the NAFO system, as discussed above, came to a head in the Canada-
EU dispute of  1994/95. The background to this dispute is well-known, and does not require a 
detailed recounting here. In the view of Canada, NAFO, for the reasons suggested above, had 
been ineffective in preventing the mismanagement and depletion of some straddling stocks 
within the Regulatory Area, with negative effects inside the Canadian Exclusive Fishing Zone 
(EFZ – under the Oceans Act replaced by the EEZ).  The combined effect of these failings and 
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increasingly strong conservation measures within Canadian waters after 1992 led to a number 
of actions on the part of the Canadian government.25

In May of 1994 Canada amended the Coastal Fisheries Protection Act to allow enforcement 
of  NAFO regulations against stateless vessels and some fl ag of convenience vessels registered 
in non-NAFO states,26 and in March 1995 regulations under this Act were amended to cover 
Spanish and Portuguese vessels.27  The enforcement action against the Spanish vessel Estai 
followed soon after.28 The immediate dispute was resolved by the conclusion of an agreement 
between Canada and the EU in April 1995,  and the main provisions of that agreement were 
adopted by NAFO in September 1995. 29  In addition to settling the specifi c quota allocations in 
dispute, the Canada-EU settlement provided as follows:

! Expansion of  inspection capabilities;
! Creation of a class of “major infringements” (such as refusal to cooperate with 

inspectors and misreporting of catches), which would trigger certain duties related to 
enforcement;

! Implementation of a 100 per cent on-board observer programme (on a pilot basis);
! Introduction of some satellite tracking coverage;
! Enhanced transparency in fl ag state enforcement, including improved reporting of 

numbers and types of violations.

The long-term impact of the steps taken within NAFO is considered below, but to the 
extent that the resolution of this dispute was regarded as a success for Canada, and thus a 
possible model for future actions, it is useful to note two general characteristics of the 1994/
1995 dispute and the outcomes that resulted from it.  First, although Canada’s actions have 
been portrayed as essentially unilateral, it must be remembered that these steps were also 
closely tied to the structure of NAFO. The prohibitions in the Coastal Fisheries Protection Act 
were directly related to prescribed NAFO management measures, giving Canada’s unilateral 
enforcement action a substantive basis in rules agreed at a multilateral level. As one observer 
has noted, this clearly added to the legitimacy of the Canadian actions:

It is quite possible that Canada’s unilateral enforcement efforts would not 
have been successful without the presence of NAFO and without Canadian 
policymakers’ decision to use this presence to their advantage. Far from being 
a simple case of brute force, Canada’s was a fairly nuanced foreign policy 
that was sensitive to the international institutional context. Throughout all 
levels of Canada’s sanctioning process the existence of NAFO and its 
various regulations legitimized certain enforcement actions …In enforcing 
these multilateral rules, Canada was acting in accordance with international 
norms - and against a state that was not.30

Second, it should be noted that throughout this dispute Canada pursued its objectives, not 
just through unilateral action, but by a number of means, at a number of levels and through 
a number of processes in parallel. During and after the events of 1994/1995, Canada acted 
unilaterally to assert its jurisdiction  (through the rationalization of jurisdictional zones in the 
Oceans Act). At the same time, Canada operated at the bilateral (Canada-EU) and regional 
(NAFO) levels to pursue its objectives for improved management of straddling stocks within 
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its own area of concern. These bilateral and regional measures, in turn, fed into the global 
initiative for enhancement and revision of the legal regime for straddling stocks, which is 
addressed below.31

The UNFA

The United Nations Fishing Agreement, which came into force in Dec. 2001, represents the 
most signifi cant advance on the straddling stocks issue at the global level since the LOS 1982. 
A detailed review of this Agreement is beyond the scope of this paper, and there  are numerous 
analyses available.33 The purpose here is to outline the broad scope of the Agreement’s 
provisions, particularly as they relate to the question of options for the future.

An essential element of the structure of UNFA is its interrelationship with the LOS 1982. 
The Agreement is intended to fall within the structure of the LOS Convention, as is emphasized 
in Article 2, which refers to the objective of the Agreement as ensuring   “the long-term 
conservation and sustainable use of straddling stocks and highly migratory fi sh stocks through 
effective implementation of the relevant provisions of the Convention.” Article 4 also notes 
that nothing in the Agreement “shall prejudice the rights, jurisdiction and duties of states under 
the Convention,” and that it “shall be interpreted and applied in the context of and in a manner 
consistent with the Convention.”. All of this makes it clear that the UNFA is meant to operate 
within the jurisdictional regime established at UNCLOS III, and to reinforce and defi ne the 
“duty to cooperate” set out in the LOS 1982.

A central thrust of the substantive provisions of UNFA is to better defi ne the role and 
purpose of regional fi sheries organizations. In brief, where an organization or “arrangement” 
exists which “has the competence to establish conservation and management measures for a 
particular straddling stock,” states are to give effect to their duty to cooperate by joining the 
organization or arrangement, or by applying the management measures it establishes.34 Where 
such institutions are in place, their members, and those who abide by the rules, should have 
exclusive access as among UNFA parties.

With respect to the perennial problem of compliance and enforcement with rules established 
by competent organizations, UNFA offers limited progress. Primary reliance is still placed upon 
fl ag state enforcement,35 but some limited provision is made for “international cooperation” 
in enforcement. Provision is made for member states of regional organizations to board and 
inspect vessels of states party to the UNFA, and (under exceptional circumstances),  to compel 
the vessel to proceed to port.36  In addition, the Agreement gives a broader authority to port 
states to take measures, including inspection and prohibition of landings and transshipment, to 
“promote the effectiveness of subregional, regional and global conservation measures” with 
respect to vessels which are voluntarily in its “ports or offshore terminals”.37

While direct enforcement against foreign vessels would still be very much the exception 
under UNFA, leaving doubt as to the effectiveness of its compliance mechanisms, there are 
more substantial improvements in the provisions for calling states to account for failures to 
fulfi ll their obligations under multilateral arrangements.  Part VIII of UNFA  provides for a 
system of dispute resolution, with two innovations being particularly signifi cant. First, the 
compulsory dispute settlement provisions of the LOS 1982 are applied both to the  interpretation 
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and application of UNFA itself, and to disputes between UNFA parties  with respect to other 
agreements relating to straddling stocks to which they are also parties.38 Furthermore, this will 
be the case  whether or not the states involved  are parties to LOS 1982. 39  Given the lack of 
any objective dispute settlement system within NAFO, this represents a major advance where 
both disputing states are parties to UNFA (see below for further discussion). 

The second major contribution of UNFA to dispute settlement as applied to straddling 
stocks relates to the issue of applicable law. Courts or tribunals adjudicating  these disputes are 
to apply the provisions of LOS 1982, UNFA  and the “other” agreements (such as NAFO), but 
are also to use “generally accepted standards for the conservation and management of living 
resources” and act “with a view to ensuring conservation.” 40 This broad language sends a 
strong signal, and opens  the possibility of much more creative, litigation-based approaches to 
the development and application of management principles. 

With respect to the issue of management principles, the UNFA does call for enhanced 
application of such concepts as precaution, sustainability and integration. Furthermore , 
Article 7 requires that coastal states and fi shing states shall ensure the “compatibility” of 
measures taken inside and outside national jurisdiction, a long-standing issue in NAFO.41

Article 5 requires that states implement a number of principles “in giving effect to their 
duty to cooperate”,  including adoption of  measures to “ensure long-term sustainability” 
and “promote the objective” of optimum utilization, and application of “the precautionary 
approach in accordance with article 6”.42

Other Instruments and Programmes

In 1995 FAO adopted the  non-binding Code of Conduct for Responsible Fisheries,43 which 
set out “principles and international standards of behaviour for responsible practices with a 
view to ensuring the effective conservation, management and development of living aquatic 
resources.”44  The Code has led to the development of a number of International Plans of 
Action (IPOAs) on specifi c issue areas, including the voluntary International Plan Of Action 
To Prevent, Deter And Eliminate Illegal, Unreported And Unregulated  (IUU) Fishing45.  This 
plan provides a series of objectives and principles to be adhered to in dealing with IUU fi shing 
inside and outside national jurisdiction. Finally, the particular problem of high seas fi shing is 
addressed, again within the framework of the Code of Conduct, in the Agreement to Promote 
Compliance with International Conservation and Management Measures by Fishing Vessels on 
the High Seas.46 This agreement, which becomes binding upon its acceptance by 25 parties,47

sets out a number of standards for fl ag state responsibility for high seas fi shing, including 
requirements for information exchange and international cooperation.

All of these documents, and particularly the Compliance Agreement, represent signifi cant 
contributions to the global effort to deal with IUU fi shing, including that directed at straddling 
stocks. While they should be carefully considered in the development of Canada’s position in 
NAFO (given Canada’s support and adherence to them), the more signifi cant legal instruments 
at the regional level will continue to be the NAFO Convention and the UNFA, both of which 
are more directed efforts at implementing the same general principles.
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The Resurfacing of NAFO Problems

There is a general consensus that in the period following the Canada-EU Agreement and 
the signing of the UNFA,  the situation in NAFO, particularly with respect to enforcement, 
improved to some degree. However, testimony before the Standing Committee on Fisheries and 
Oceans in 2002 indicated that there has been a growing tendency towards increased violations 
(particularly on the bycatch issue), lax enforcement and a renewed use of the objection 
procedure to avoid management measures (though not by the EU).  In general, the Committee 
found, and it is well-supported by the evidence available, that the gains of the immediate post-
1995 period have been reversed to some extent, and that fundamental problems remain in the 
effectiveness of the NAFO system.
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Objectives

In order to assess the various options for future management of straddling stocks outside 
the Canadian EEZ, it is essential that we have a clear idea of the intended objective.  It is 
clearly not enough to state that Canada needs, or wants, an enhanced level of legal jurisdiction. 
Any fi sheries management system comprises a number of essential components, including 
scientifi c knowledge, management principles and practical measures, monitoring/surveillance 
and enforcement capability and jurisdictional competence. Jurisdiction is a means – the end 
must be sound management. Still, while jurisdiction in isolation does not guarantee sound 
management, there must be some body (whether coastal state or multilateral organization) that 
has the power to establish and implement management measures. The Standing Committee of 
Fisheries and Oceans described the ultimate objective as follows:48

Clearly, what is required is a comprehensive, conservation-based fi sheries 
management regime outside the 200-mile limit that is as rigorous as that 
inside the 200-mile limit.

Similar language was used in the 2003 Report of the Newfoundland and Labrador All Party 
Committee, but with an added emphasis on the need for improved management principles, 
going beyond traditional stock-based management:49

Scientifi c research and fi sheries management must move toward a multi-
species approach (i.e. an ecosystem approach) as opposed to the current 
single species approach.

If these statements are considered in the light of the history of problems with NAFO, and 
with the general experience with straddling stocks world-wide, it is possible  to identify three 
components for Canadian objectives for improved management of straddling stocks:

! First, the system must be comprehensive, in that compatibility between measures inside 
and outside must be achieved. Furthermore, it must be able to deal both with NAFO 
participants and the more general problem of IUU fi shing.

! Second, the system must be enforceable, or else it cannot be “rigorous”.  In this context 
enforceability includes ability to prevent and punish violations, but also the ability to 
ensure that states live up to their responsibilities to deal with their own fl ag vessels 
appropriately.

! Third, the system should go beyond ensuring that existing measures are both rigorously 
and consistently applied, and incorporate the most advanced management principles 
possible (as refl ected in the recommendations of the All Party Committee). In short, the 
more effective application of ineffective management approaches is unlikely to achieve 
the desired results.

The following section considers some of the main options for future action which have 
been suggested,  and attempts to assess them within the framework of these criteria. Of the 
legal options that have been put forward, which offer the most realistic prospect of moving in 
the directions set out above? 
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Options for the Future

Status Quo

The simple continuation of the present situation, into the indefi nite future, does not appear 
to be a serious option at this point. The results obtained under the current system, and the 
widespread dissatisfaction with it within Canada, are enough to make  “business as usual” 
an unsustainable course, both managerially and politically. This view is reinforced when one 
considers the growing pressure on high seas stocks at the global level, and the need to react to 
the new management rights and duties under the UNFA. The legal structure for management 
of these stocks has been fundamentally altered, in part by the endorsement of new cooperative 
arrangements, but also by the introduction of new, conservation-based management principles, 
as discussed above. Standing still, when the international community has clearly moved on, is 
not a realistic choice.

Extension of Canada’s EEZ

One suggestion that has been put forward is the extension of the Canadian EEZ beyond 
200 M, possibly over the entire extent of the Canadian continental shelf. There are a number of 
diffi culties with this proposal that make it a highly unlikely, and possibly counterproductive, 
course of action.

To begin, an extension of an “EEZ” to areas beyond 200 M carries with it more than 
fi sheries jurisdiction – Canada would be asserting sovereign rights and jurisdictional control 
over a range of activities and resources unrelated to control of fi shing activity. Such a broad 
assertion of jurisdiction would clearly be seen as unnecessary to the stated objectives set out 
above. Furthermore, within the fi sheries context, an extension to the limits of the continental 
shelf would encompass high seas fi sheries stocks which are not straddling stocks, and for which 
the legitimacy of Canadian control would be highly suspect. These obvious diffi culties could, 
of course, be addressed by restricting Canada’s action to a more limited unilateral assertion of 
jurisdiction. Canada could, for example, declare a simple “fi shing zone”50 beyond 200 M, of a 
geographic scope suffi cient to cover all relevant straddling stocks.  Such a declaration could be 
further limited in its effect to apply only to designated straddling stocks.

Even if we assume, however, that the jurisdictional claim was limited in this way, there 
would still be serious problems arising from any claim that purported to give Canada full 
jurisdiction over these stocks – for everything from carrying out the science through to enforcing 
against violators. In particular, a claim of this type would presumably bring with it the power to 
assign both the amounts and allocations of catch, and to limit those allocations (except for any 
identifi ed surplus) to the Canadian industry, as a matter of sovereign entitlement.  The benefi ts 
of such a move to the Canadian industry and the communities that depend on it need hardly be 
stated; although not on a scale of the potential resource access gained by the original extension 
of jurisdiction in 1977, the incremental gain for Canadian (and especially Newfoundland and 
Labrador) interests would be huge.
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Feasibility and Legality

Unfortunately, the realization of these benefi ts would depend on Canada’s ability to carry 
off such an extension of its jurisdiction, and for a number of reasons this must be regarded as 
improbable. First, it would be simply unrealistic to expect any signifi cant degree of international 
support for this new expansion of coastal state jurisdiction.  The jurisdictional architecture of 
the LOS 1982 was the product of long, diffi cult global negotiations that saw a large-scale 
compromise between the interests of expansionist coastal states, on the one hand, and maritime 
(including DWFN) states on the other. The EEZ, limited to 200 M, was a keystone of the 
structure that made agreement possible; it represented a compromise both on the nature of 
jurisdiction (being more functionally limited than the quasi-territorial claims of some states), 
and on the spatial extent (being less extensive than the wider broad-shelf claims).

The signifi cance of the EEZ regime has been enhanced in the years since the adoption of 
the LOS 1982 and its coming into force in 1994. In state practice, the vast majority of states 
limit their jurisdictional claims to the type and extent set out in the Convention, with claims 
to the seabed and water column limited to 200 M, and seabed claims extending beyond (as 
permitted under the formula of Article 76 of the LOS 1982). This practice extends even to non-
parties to the LOS 1982, including Canada and (critically) the United States. There is no doubt 
that a Canadian attempt to extend jurisdiction in this fashion would be regarded as a violation 
of international law. Moreover, there is at present no evidence of a widespread willingness 
among states to re-visit the fundamental nature of the jurisdictional allocations set out in the 
LOS 1982 regime.

The fact that it would be a violation of international law does not necessarily mean that 
Canada should not consider this option, but this consideration must be realistic.  In the absence 
of widespread international interest in a further evolution of the jurisdictional regime, Canada 
must expect to take this stand without any broad support, and in the face of signifi cant active 
opposition from fi shing states. Is Canada willing, or able, to enforce its will, contrary to 
established international law, over the wide area of the NAFO Regulatory Area? How far is 
it willing to take this assertion of jurisdiction in an eventual confrontation? It should also be 
noted that an assertion of jurisdiction which failed in the face of determined opposition would 
potentially leave Canada in a weaker position, eliminating any remaining credibility of the 
threat to extend jurisdiction, should it be used for leverage in negotiations.

The House of Commons Standing Committee on Fisheries and Oceans  considered the 
question of EEZ extension, and summarized the diffi culties as follow: 51

“First, there is no international support for the unilateral extension of EEZs;
Second, unilateral extension would be contrary to the international fi sheries 
priorities Canada has pursued since the establishment of modern EEZs;

Third, repudiation of a tenet as fundamental to UNCLOS as the 200-mile 
EEZ would make it very diffi cult for Canada to fully partake in the rights, 
duties and organizations the Convention creates; and, 
Finally, unilateral extension of the EEZ would practically guarantee a drawn 
out and expensive legal challenge against Canada with a signifi cant risk that 
Canada would lose.” 
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On this last point, it might more accurately be argued that there would be an extremely high 
likelihood, not a “risk”, of a Canadian loss should litigation occur. It should also be noted 
that Canada’s  1994 reservation to the compulsory jurisdiction of the International Court of 
Justice (ICJ), dealing with certain fi sheries issues, was phrased to apply to “conservation and 
management measures” taken in the NAFO regulatory area:52

…d) disputes arising out of or concerning conservation and management 
measures taken by Canada with respect to vessels fi shing in the NAFO 
Regulatory Area, as defi ned in the Convention on Future Multilateral Co-
operation in the Northwest Atlantic Fisheries, 1978, and the enforcement of 
such measures.

This limitation on Canada’s accession to the compulsory jurisdiction of the  ICJ does not 
appear to include disputes about the assertion of full Canadian jurisdiction over this geographic 
area, which is  entirely distinct from an application of management measures (as Canada itself 
argued in 1994/95).  Accordingly, to avoid compulsory dispute settlement on such an assertion, 
Canada would need to further limit its acceptance of the Court’s jurisdiction.

Conclusions

In sum, the extension of a Canadian EEZ or EFZ beyond 200 M would be contrary to 
international law, extraordinarily diffi cult to enforce, and preclude the possibility of full 
Canadian participation in the UNFA (which presupposes acceptance of the LOS 1982 regime, 
as noted above). Moreover, it would require Canada’s departure from NAFO, leaving little or 
no multilateral basis for continuing management, should Canada’s extension of jurisdiction 
ultimately fail. This could place Canada in a worse position with respect to the problem of 
IUU fi shing discussed earlier, in that the removal of NAFO would leave no international 
management measures in place, as noted by a DFO representative who appeared before the 
House of Commons Standing Committee:

…[I]t is important to note that in the absence of NAFO, there would, in 
fact, be no agreed rules on how the fi sheries would be conducted within 
straddling stocks. NAFO provides the forum for trying to cooperate on 
conservation measures. In its absence, there would effectively be no rules to 
govern harvesting activities on straddling stocks outside 200 miles.53 

Sedentary Species Management

There is one unilateral jurisdictional option, short of EEZ expansion, that should be 
noted. Canada, consistent with both the LOS 1982 and the 1958 Geneva Convention on the 
Continental Shelf,54 currently exercises jurisdiction over sedentary species throughout its 
entire continental shelf. These species (defi ned by regulation in Canada) are those which “at 
the harvestable stage” are immobile on the seabed, or can move only in constant contact with 
the bottom.55 It could be argued that any taking of such species constitutes an infringement 
of Canada’s sovereign rights, and that this jurisdiction could be “leveraged” into an ability to 
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restrict or prohibit any fi shing method which results in the exploitation of such species (at least 
where these species are found).

There is some limited precedent for this approach in activities of the US prior to their 
extension of fi sheries jurisdiction in 1976, when they enforced against vessels on the shelf 
that had on board certain amounts of prescribed species. However, the US recognized that any 
use of this power to enforce, for example, where there was a de minimis violation, would be 
an abuse of rights and beyond the scope of international law.56 This is an option that may bear 
further research, if only to establish the legitimate parameters of sedentary species jurisdiction 
applied to non-directed fi shing that results in sedentary species bycatch, but its usefulness 
would  in any event be limited to those locations and methods that would result in suffi cient 
volume of such bycatch.

Custodial Management

In response to the likely diffi culties that would be encountered by an extension of a 
Canadian EEZ or EFZ beyond 200 M, but in an effort to secure some of the central conservation 
and management objectives with respect to straddling stocks, it has been suggested that 
Canada could unilaterally declare a distinct, limited form of jurisdiction known as “custodial 
management”. This concept has appeared most prominently in the House of Commons 
Standing Committee on Fisheries and Oceans report of June 2002, where it was argued that 
Canada could assume responsibility for management of stocks beyond 200 M on the following 
general terms: 57

Under a custodial management regime, Canada would assume sole 
responsibility for the management and conservation of the areas of our 
continental shelf beyond the 200-mile limit: the Nose and Tail of the Grand 
Banks and the Flemish Cap. However, foreign fi shing interests would not 
be removed; instead, historic allocation and access would be respected.…
The essential purpose of custodial management would be to establish a 
resource management regime that would provide comparable standards 
of conservation and enforcement for all transboundary stocks, inside and 
outside the 200-mile limit. In other words, precisely the kind of regime 
promised by UNFA but delivered by Canada rather than NAFO.

A similar though less detailed proposal appears in the recent report of the Newfoundland and 
Labrador All Party Report:58

To address the problem of foreign overfi shing, Canada must establish a 
Canadian-based fi sheries management regime to protect straddling fi sh 
stocks and their ecosystem. This would include Canada placing observers on 
all vessels, and implementing a custodial management regime for straddling 
fi sh stocks on the nose and tail of the Newfoundland Grand Banks.
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What Is Custodial Management?

In assessing the merits of a move to custodial management over the continental shelf or 
parts thereof, an initial diffi culty arises from the fact that it is a concept as yet unknown to 
international law, and is thus lacking any concrete, widely accepted defi nition. For the purposes 
of this review, the most detailed attempt at a defi nition – that of the House of Commons 
Standing Committee – is used as a starting point. It is assumed, based on that Committee’s 
report, that the regime would extend only to straddling stocks (although there are references to 
designation of a geographic area including the Flemish Cap).  The essence of the proposal can 
be found in the powers and functions that Canada would assume in the relevant area: 59

Under such a regime, Canada would conduct the science, set the TACs, and 
implement and administer a conservation-based management system that 
would include monitoring and enforcement.

The only major aspect of what would be a full assertion of jurisdiction not found here is 
the power to exclude other states entirely from the fi shery, with preference being given to 
Canada’s own fi shers.  Instead, the allocative function would be performed by reference  to 
“historic allocation and access”. Otherwise, Canada would assume much the same power 
(and responsibility) that it does within its EEZ: the duty to base management on available 
science (and thus to conduct that science); the ability to set TACs; the power to choose and 
apply management measures; and the power to monitor and enforce compliance with those 
measures.

It should be noted at this point that a reliance on “historic” shares would not be suffi cient 
to deal with two problems – new entrants to the fi shery and development of new fi sheries.  
In neither case would the simple equity inherent in this proposal offer a solution other than 
Canada stepping beyond the proposed role to decide such allocations on a unilateral basis. This 
is, however, a relatively minor and technical issue when considered against the more general 
problems with the proposal, which are addressed below.

Benefi ts

In general, if we assume for the moment that such a regime could successfully be 
implemented, it would provide a framework for the major policy challenges suggested 
earlier. It would be possible, under the proposed jurisdiction, to devise and implement more 
appropriate management principles for straddling stocks, taking into account the best available 
scientifi c evidence, unmodifi ed by political intervention. Monitoring and enforcement could be 
carried out in a meaningful manner, at least to the limits of Canadian capabilities (see below). 
Finally, this form of jurisdiction would not restrict Canada from dealing with the non-member 
and IUU fi shing issues. All of this, however, is predicated on the assumption that Canada could 
assert this jurisdiction and maintain it against the rest of the world, and it is here that more 
serious diffi culties arise.
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Feasibility and Legality

The Standing Committee Report concluded that an assertion of jurisdiction in this form 
would be treated differently from an expanded EEZ claim, and that it could be successfully 
maintained. There are, however, a number of reasons to question this conclusion.

First, the legality of such a claim is extremely doubtful, for reasons similar to those raised 
for the EEZ option.  The removal of the “ownership” aspects of the EEZ regime still leave to 
Canada, as coastal state, a number of powers which are clearly important components of the 
EEZ legal regime. The ability to choose and implement management measures, and especially 
the power to enforce those measures against the vessels of other states, are powers which come 
as part of EEZ jurisdiction. Furthermore, the proposal would place the power of allocation of  
resources, another important aspect of  EEZ jurisdiction, in the hands of Canada, albeit to be 
based on criteria which would respect “historic” shares.  

In sum, the proposal amounts to an “EEZ minus resource ownership”, which does not 
remove the fact that it would still involve the assertion of signifi cant elements of the rights 
and responsibilities which comprise an EEZ,  but in areas beyond the 200 M limit agreed in 
the LOS 1982 and confi rmed in customary law as the outer extent of this zone. Accordingly, 
the same questions that arise with respect to an expanded EEZ are relevant here. Is there any 
reason to believe that there is signifi cant support among other states for such a departure from 
the current state of international law? If we assume that DWFNs  will vigorously oppose this 
claim, is Canada willing or able to take the enforcement measures necessary to make it stick? 
There has been no strong evidence offered to date to indicate that either of these questions can 
be answered in the affi rmative.

The Standing Committee Report takes the view that an assertion of custodial management 
would be no more than a continuation of the activities that were successful in 1994/95, and 
points to the amendments to the Coastal Fisheries Protection Act as an example: 60

The Committee sees no fundamental reason custodial management cannot 
be implemented. By passing Bill C-29 in 1994, Canada has already 
demonstrated its willingness and ability to enforce conservation measures 
beyond its 200-mile limit. Amending the Coastal Fisheries Protection Act 
for this purpose would represent a difference only in scope and not in kind to 
the measures previously implemented under C-29.

This conclusion ignores critical differences between the current situation and that in 1994/95, 
and is based on a misapprehension of exactly what was done – and what worked – at that time. 
In 1994/95, Canada was in a position to argue that the jurisdictional gap in the LOS 1982, as 
discussed earlier, left it with no other effective avenue apart from limited unilateral action to 
ensure that the conservation and management principles in the Convention were met. That 
is, the Canadian action was premised on the existence of duties on all states to respect both 
conservation principles and coastal state interests in straddling stocks, but an absence of agreed 
multilateral means for enforcing those duties.

Canada can no longer point to the jurisdictional vacuum that existed in 1994 as a 
justifi cation. The conclusion of the UNFA, in which Canada played a leadership role, represents 
the international community’s explicit attempt to deal with this “unfi nished” business from the 
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LOS 1982. The compromise, to which Canada is a party, further limits the high seas freedom 
of fi shing as it relates to straddling stocks, and deals with the jurisdictional competence issue 
by assigning a more explicit role to regional fi sheries organizations, such as NAFO. It would 
be diffi cult for Canada to deny an obligation it assumed in 1995, and there is no doubt that an 
assertion of custodial management would be outside the structure set out in the UNFA.

The Standing Committee response is that a “comprehensive, conservation-based” 
management regime is “…what was promised by UNFA but which it has failed to deliver.”61

It must be remembered, however, that the UNFA was only concluded in 1995, and came into 
force in December 2001. This is a relatively short period for a major multilateral convention to 
achieve the requisite numbers of ratifi cations (by contrast, the LOS 1982 was signed in 1982 
and came into force in 1994). Furthermore, the whole structure of the UNFA is based on the 
management institutions and principles being implemented in various regional organizations, 
a process which, frustrating though it may be, will take time.  For the Standing Committee 
to conclude in June 2002 that a complex multilateral treaty that had only come into force six 
months earlier had “failed to deliver” was somewhat premature.

Apart from the changes in the international context referred to above, any lessons drawn 
from 1994/95 must be rooted in the nature of Canada’s actions at that time.  First, as noted earlier, 
the unilateral Canadian enforcement actions were directly tied to the multilateral management 
measures of NAFO, giving a higher degree of international legitimacy than might have been 
expected from a purely unilateral assertion of jurisdiction. The second relevant characteristic 
of Canadian actions in 1994/95, also noted earlier, was the multiple means by which they were 
pursued.  The response was not a simple assertion of jurisdiction or even limited enforcement 
power. Rather, Canada relied as well on a combination of other activities, including domestic 
management and legislative improvements, bilateral and regional diplomacy and global law-
making (through UNFA). The unilateral action, which certainly provided focus and a degree 
of diplomatic leverage, must be seen as part of this broader package of legal and diplomatic 
efforts.

It is assumed in the Standing Committee Report that assertion of custodial management 
jurisdiction would be coupled with a withdrawal from NAFO,62 and this is certainly a likely 
requirement, given the extent to which the jurisdictional claim would be contrary to the letter 
and spirit of the NAFO Convention. Abandonment of NAFO would remove any possibility 
of linking Canadian enforcement to multilaterally-agreed measures, as was done in 1994/95. 
Furthermore, rejection of NAFO could lead to important negative consequences that must be 
placed in balance against the potential benefi ts discussed above. As was noted above, if NAFO 
is abandoned, and if the Canadian assertion of jurisdiction cannot be maintained, there is the 
real possibility of an unregulated “free for all” much worse than the situation under NAFO. 
Despite its problems, it would be diffi cult to claim that NAFO has no ameliorative impact on 
fi shing for straddling stocks.

Even if it is assumed that custodial management could be attained, it is likely that 
the successful transition would take a number of years (assuming opposition by DWFNs, 
including legal challenges). The damage done in the meantime, in the absence of any effective 
multilateral management,  could be signifi cant. This could eliminate one of the primary 
perceived advantages of custodial management over other diplomatic avenues, which is the 
speed with which it could be implemented.
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Conclusion

An assertion of custodial management jurisdiction over straddling stocks beyond the 
Canadian EEZ would, if successful, provide the opportunity to pursue more effective 
management of those stocks. It would, however, appear to be a violation of customary 
international law, and of Canada’s recently-agreed treaty obligations under the UNFA.  
Without a signifi cant investment in enforcement, and a willingness to engage in potentially 
protracted confrontations (legal and otherwise) with other states, this move would face a strong 
possibility of ultimate failure. Furthermore, there are important risks attendant upon such a 
step, in that the removal of a multilateral management presence, even for a transitional period, 
could result in serious impacts from uncontrolled fi shing.

The threat or actual assertion of  custodial management might  have some role as 
“leverage”, as part of a broader package of multilateral efforts to improve management of 
straddling stocks. However, it would be such a signifi cant step to unilateralism, beyond what 
was attempted in 1994/95, that its usefulness even in this context is questionable.

Renewal and Adaptation Within NAFO 

In 1994/95, as suggested above, Canada achieved some successes by operating at a number 
of levels - national, bilateral, regional and global. The practical outcomes at the regional level 
were refl ected in improvements to the NAFO regime; improvements which, despite more 
recent apparent “backsliding”, were nonetheless signifi cant. The question which remains is 
whether further renewal and adaptation of the NAFO system could still be a realistic option 
for dealing with the continuing problems posed by management of straddling stocks off the 
East Coast. While the House of Commons Standing Committee was skeptical of the value of 
further efforts in NAFO, it should be recalled that new legal instruments and avenues for both 
cooperation and confrontation have emerged since 1995, and any assessment of this option 
must be made with those developments in mind.

The potential list for action is long, and could begin with “operational” improvements 
within the existing mandate, focussed on such issues as the inspection regime, blacklisting 
of offending ships and ensuring that full publicity is given to identifi ed violations.63 More 
ambitious goals could include a re-negotiation of the NAFO Convention to address issues such 
as,  inter alia:  enhancement of the opportunities for member-state inspection and enforcement 
against vessels of other members;  changes to the voting system to refl ect a “weighting” for 
degree of interest and involvement in a fi shery;  strengthening of the role played by scientifi c 
advice in contrast to political decisions; elimination or reform of the objection system in 
management decision-making; and development of a dispute settlement system.64

The desired improvements could in some cases be sought through diplomacy in NAFO 
(perhaps with a more aggressive public component), while the more substantive changes 
would require amendment of the NAFO Convention. Both of these options present diffi culties.  
Diplomacy in NAFO has achieved gains in the past, but experience would indicate that the 
most substantial results have been obtained when that diplomacy has been backed up by other 
action outside the confi nes of the organization. With respect to formal amendment, it is true 
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that the NAFO Convention can be amended by a vote of  three-quarters of the membership. 
The problem, of course, is that given the current composition of the membership, favourable 
amendments are unlikely to achieve the necessary majority. 

This does not mean, however, that it is impossible to seek change in NAFO. As noted 
earlier, the coming into force of UNFA, and its relationship to the LOS 1982, opens new 
possibilities for Canada to put pressure on recalcitrant members, and to seek constructive 
interpretations and enforcement of existing NAFO obligations.

Dispute Settlement Under UNFA

As was noted in the earlier discussion of UNFA, the Agreement provides that the 
compulsory dispute settlement procedures in Part XV of LOS 1982 apply to any dispute as 
to the “interpretation and application” of UNFA, and to any “dispute between states parties 
to …[UNFA] concerning the interpretation or application of a subregional, regional or global 
fi sheries agreement relating to straddling fi sh stocks or highly migratory fi sh stocks to which 
they are parties, including any dispute concerning the conservation and management of such 
stocks…”.65  Part XV of LOS 1982 provides a number of options for dispute settlement, 
including non-binding conciliation procedures.66 If  settlement is not achieved through non-
binding means, compulsory dispute settlement is available,67 under one of a number of  fora, 
including the International Tribunal for the Law of the Sea, other arbitral tribunals or the 
International Court of Justice68 (see Appendix C).

The combined operation of UNFA and Part XV of LOS 1982 offers the possibility of 
obtaining objective and authoritative determinations respecting the extent to which NAFO 
members (and other states) are fulfi lling their obligations under UNFA and/or the NAFO 
Convention, something which was clearly lacking in 1994/95.  Given the impact of Article 
30(5), which allows tribunals to apply the terms of UNFA, the relevant regional agreement 
and “generally accepted standards for the conservation and management of living marine 
resources”, it is at least conceivable that the scope of legal debate might be framed more 
widely, and in a manner more favourable to Canada’s objectives. In this context, it should be 
recalled that Canada’s position has always been that a large part of the problem with NAFO has 
been the failure of members to fully implement and comply with their obligations.

Utilization of the dispute settlement procedure may offer the possibility of obtaining 
orders or other remedies69  respecting the failure of NAFO members to, eg,. investigate in good 
faith or to apply agreed management measures, but the importance of these processes is not 
limited to concrete legal results. As was recognized in 1994/95, and as has been emphasized 
by the House of Commons Standing Committee, the fi ght over straddling stocks is one which 
must engage the domestic populations of those states perceived as the worst offenders, and a 
concerted campaign of public education is essential to making Canada’s case.70 In this context, 
it would be invaluable to be able to point to objective, independent rulings which confi rmed 
Canada’s position.

There are, of course, obstacles to the pursuit of the dispute settlement option, including the 
diffi culty of proving violations which are often based in inaction rather than action. The most 
signifi cant problem, however, is the fact that many NAFO members, including the EU, are not 
yet party to the UNFA and are thus not subject to the compulsory dispute resolution  structure 
which it provides (see Table 2). It has been reported, however, that the EU has “made a 
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political commitment to ratify” in the near future,71 and this should be encouraged by all means 
possible. Bringing the EU within the scope of UNFA will be a signifi cant step forward.

Table 2 – NAFO Members
and Acceptance of LOS 1982, UNFA

NAFO Members LOS 1982 UNFA
Bulgaria Signed, ratifi ed --
Canada Signed – Not party Signed, ratifi ed
Cuba Signed, ratifi ed --
Denmark
(Faroe Islands and Greenland)

Signed – Not party Signed - Not party

Estonia -- --
European Union Signed, formal Confi rmation Signed - Not party
France (St. Pierre and 
Miquelon)

Signed, ratifi ed --

Iceland Signed, ratifi ed Signed, ratifi ed
Japan Signed, ratifi ed Signed – Not party
Korea (Republic Of) Signed, ratifi ed Signed – Not party
Latvia -- --
Lithuania -- --
Norway Signed, ratifi ed Signed, ratifi ed
Poland Signed, ratifi ed --
Russian Federation Signed, ratifi ed Signed, ratifi ed
Ukraine Signed, ratifi ed Signed, ratifi ed
USA -- Signed, ratifi ed

Ratifi cation of LOS 1982

The other major potential gap results from the inapplicability of UNFA dispute settlement 
procedures to non-parties to UNFA.72 The LOS 1982, on the other hand, has a much more 
extensive list of parties in general (142 as of April 200373), and in the NAFO membership in 
particular (see Table 2). This is, however, a list which does not yet include Canada. The question 
of Canadian ratifi cation is a debate with implications beyond the scope of this study (including 
Canada’s willingness to be subjected to dispute settlement for potential actions beyond 200 M 
under the Coastal Fisheries Protection Act), but there are two points of particular relevance to 
the straddling stocks problem.

First, ratifi cation of LOS 1982 opens the possibility of pursuing non-UNFA states (whether 
members of NAFO or not) via compulsory dispute settlement, where those states are parties 
to LOS 1982. It is true that the obligations of states fi shing on the high seas, as stated in the 
Convention, are minimal (as shown above), but they are still obligations which give rise to 
justiciable issues. Part of Canada’s justifi cation for unilateral action in 1994/95 was grounded 
in the assertion that certain states were in violation of international law through their tolerance 
of unrestricted fi shing practices on the high seas in the Northwest Atlantic. Availability of 
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compulsory dispute settlement under the LOS 1982 would make it possible to pursue those 
contentions in a court or tribunal, something which cannot be done at present.

Second, it is assumed here that Canada will need to obtain signifi cant international support 
for its demands for a rules-based, conservation-oriented regime in the Northwest Atlantic, 
and that this support must come from states and from public opinion in DWFNs.  It will be 
essential that Canada demonstrate that its own house is in order, as it has done in recent years 
with sweeping, and painful, conservation measures within its own EEZ.  Against this, Canada’s 
continuing failure to become a party to the single most important international legal instrument 
of global oceans governance – one which has delivered massive jurisdictional entitlements to 
Canada – will be diffi cult to explain.

Conclusions

The discussion here is not intended to suggest that the availability of compulsory dispute 
settlement will be a cure-all for the ills of NAFO. It does, however, raise the possibility of adding 
to the diplomatic tools available to achieve the main objective considered in this section, which 
is the renewal and improvement of the NAFO system. Hard negotiations in NAFO and other 
forms of pressure (such as ship blacklisting, port closures and public education efforts) would 
all need to be part of the mix in any effort to reform the current system. Compulsory dispute 
settlement, however, provides a new and valuable avenue which should be explored, one 
which can be integrated with other actions as part of a coordinated effort to seek meaningful 
change in NAFO.
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Conclusions and Recommendations

The problem of overfi shing and poorly regulated fi shing for straddling stocks outside 
Canada’s 200 M limit is not amenable to any one “quick fi x”. As is argued above, Canada has 
been most successful in bringing about productive changes in NAFO when it has pursued  a 
combination of actions at different levels – national, regional and global -  but with a continued 
recognition of the need for multilateral management. It is the conclusion of this study that 
recent proposals for the unilateral assertion of “custodial management” jurisdiction beyond 
200 M, while they may promise a quick and straightforward solution to these diffi culties, are 
unlikely to deliver that result.

The assertion of this form of jurisdiction would be widely regarded as a violation of 
international law, including treaty obligations voluntarily assumed by Canada under the 
UNFA. As such, it is highly likely to attract signifi cant resistance, and insuffi cient support, 
from the international community. When this prospect is considered together with the fact that 
Canada would need to abandon NAFO to pursue this course, it becomes clear that a declaration 
of custodial management is not a “risk free” option. A failure to enforce  and maintain custodial 
management in the face of resistance from other states would result in a complete lack of 
regulation over the relevant stocks, perhaps for a signifi cant period of time. It is the conclusion 
of this report that the likelihood of successfully maintaining such a claim is very low, which 
means that very serious risks would be incurred in exchange for a very low probability of a 
successful outcome.

There is another consideration which should be kept in mind as well. The effort that would 
be expended in declaring and defending this highly problematic claim would divert attention 
and resources from less dramatic but more productive long-term actions, and would be likely 
to reduce international support Canada might otherwise attract.

In the end, the most realistic conclusion is that for the foreseeable future the management 
and conservation of fi sh stocks beyond 200 M will require the presence of NAFO or something  
like it, and the most productive course of action is to enhance  the management capabilities 
of the organization that is already in place. This is not to suggest that this is an easy task, nor 
that it will be without further frustrations, but it does recognize the reality of the situation. 
It is certainly possible for Canada to act more forcefully within the current  NAFO system, 
and particularly to take full advantage of those options for dispute settlement that become 
available under UNFA  and, assuming ratifi cation, under the LOS 1982. Consistent with the 
multi-faceted approach taken in 1994/95, these options should be pursued in tandem with 
other diplomatic and public education initiatives to maximize the pressure on fi shing states 
to accept the overall objective stated by the House of Commons Standing Committee (and by 
the Newfoundland and Labrador All-Party Committee), a “comprehensive, conservation-based 
fi sheries management regime outside the 200-mile limit that is as rigorous as that inside the 
200-mile limit.” 
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Appendix A
Selected Provisions – 
1982 United Nations Convention on the Law of the Sea

EXCLUSIVE ECONOMIC ZONE

Article 55
Specifi c legal regime of the exclusive economic zone

The exclusive economic zone is an area beyond and adjacent to the territorial sea, subject 
to the specifi c legal regime established in this Part, under which the rights and jurisdiction 
of the coastal State and the rights and freedoms of other States are governed by the relevant 
provisions of this Convention.

Article 56
Rights, jurisdiction and duties of the coastal State in the exclusive economic zone

1. In the exclusive economic zone, the coastal State has:
(a) sovereign rights for the purpose of exploring and exploiting, conserving and managing the 
natural resources, whether living or non-living, of the waters superjacent to the seabed and of 
the seabed and its subsoil, and with regard to other activities for the economic exploitation and 
exploration of the zone, such as the production of energy from the water, currents and winds;
(b) jurisdiction as provided for in the relevant provisions of this Convention with regard to:
(i) the establishment and use of artifi cial islands, installations and structures;
(ii) marine scientifi c research;
(iii) the protection and preservation of the marine environment;
(c) other rights and duties provided for in this Convention.
2. In exercising its rights and performing its duties under this Convention in the exclusive 
economic zone, the coastal State shall have due regard to the rights and duties of other States 
and shall act in a manner compatible with the provisions of this Convention.
3. The rights set out in this article with respect to the seabed and subsoil shall be exercised in 
accordance with Part VI.

Article 57
Breadth of the exclusive economic zone

The exclusive economic zone shall not extend beyond 200 nautical miles from the baselines 
from which the breadth of the territorial sea is measured.
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Article 61
Conservation of the living resources

1. The coastal State shall determine the allowable catch of the living resources in its exclusive 
economic zone.
2. The coastal State, taking into account the best scientifi c evidence available to it, shall 
ensure through proper conservation and management measures that the maintenance of the 
living resources in the exclusive economic zone is not endangered by over-exploitation. As 
appropriate, the coastal State and competent international organizations, whether subregional, 
regional or global, shall cooperate to this end.
3. Such measures shall also be designed to maintain or restore populations of harvested 
species at levels which can produce the maximum sustainable yield, as qualifi ed by relevant 
environmental and economic factors, including the economic needs of coastal fi shing 
communities and the special requirements of developing States, and taking into account 
fi shing patterns, the interdependence of stocks and any generally recommended international 
minimum standards, whether subregional, regional or global.
4. In taking such measures the coastal State shall take into consideration the effects on species 
associated with or dependent upon harvested species with a view to maintaining or restoring 
populations of such associated or dependent species above levels at which their reproduction 
may become seriously threatened.
5. Available scientifi c information, catch and fi shing effort statistics, and other data relevant 
to the conservation of fi sh stocks shall be contributed and exchanged on a regular basis 
through competent international organizations, whether subregional, regional or global, where 
appropriate and with participation by all States concerned, including States whose nationals 
are allowed to fi sh in the exclusive economic zone.

Article 62
Utilization of the living resources

1. The coastal State shall promote the objective of optimum utilization of the living resources 
in the exclusive economic zone without prejudice to article 61.
2. The coastal State shall determine its capacity to harvest the living resources of the exclusive 
economic zone. Where the coastal State does not have the capacity to harvest the entire 
allowable catch, it shall, through agreements or other arrangements and pursuant to the terms, 
conditions, laws and regulations referred to in paragraph 4, give other States access to the 
surplus of the allowable catch, having particular regard to the provisions of articles 69 and 70, 
especially in relation to the developing States mentioned therein.
3. In giving access to other States to its exclusive economic zone under this article, the coastal 
State shall take into account all relevant factors, including, inter alia, the signifi cance of 
the living resources of the area to the economy of the coastal State concerned and its other 
national interests, the provisions of articles 69 and 70, the requirements of developing States 
in the subregion or region in harvesting part of the surplus and the need to minimize economic 
dislocation in States whose nationals have habitually fi shed in the zone or which have made 
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substantial efforts in research and identifi cation of stocks.
4. Nationals of other States fi shing in the exclusive economic zone shall comply with the 
conservation measures and with the other terms and conditions established in the laws and 
regulations of the coastal State. These laws and regulations shall be consistent with this 
Convention and may relate, inter alia, to the following:
(a) licensing of fi shermen, fi shing vessels and equipment, including payment of fees and 
other forms of remuneration, which, in the case of developing coastal States, may consist of 
adequate compensation in the fi eld of fi nancing, equipment and technology relating to the 
fi shing industry;
(b) determining the species which may be caught, and fi xing quotas of catch, whether in 
relation to particular stocks or groups of stocks or catch per vessel over a period of time or to 
the catch by nationals of any State during a specifi ed period;
(c) regulating seasons and areas of fi shing, the types, sizes and amount of gear, and the types, 
sizes and number of fi shing vessels that may be used;
(d) fi xing the age and size of fi sh and other species that may be caught;
(e) specifying information required of fi shing vessels, including catch and effort statistics and 
vessel position reports;
(f) requiring, under the authorization and control of the coastal State, the conduct of specifi ed 
fi sheries research programmes and regulating the conduct of such research, including the 
sampling of catches, disposition of samples and reporting of associated scientifi c data;
(g) the placing of observers or trainees on board such vessels by the coastal State;
(h) the landing of all or any part of the catch by such vessels in the ports of the coastal State;
(i) terms and conditions relating to joint ventures or other cooperative arrangements;
(j) requirements for the training of personnel and the transfer of fi sheries technology, including 
enhancement of the coastal State’s capability of undertaking fi sheries research;
(k) enforcement procedures.
5. Coastal States shall give due notice of conservation and management laws and regulations.

Article 63
Stocks occurring within the exclusive economic zones of

two or more coastal States or both within the exclusive economic zone
and in an area beyond and adjacent to it

1. Where the same stock or stocks of associated species occur within the exclusive economic 
zones of two or more coastal States, these States shall seek, either directly or through 
appropriate subregional or regional organizations, to agree upon the measures necessary to 
coordinate and ensure the conservation and development of such stocks without prejudice to 
the other provisions of this Part.
2. Where the same stock or stocks of associated species occur both within the exclusive economic 
zone and in an area beyond and adjacent to the zone, the coastal State and the States fi shing for 
such stocks in the adjacent area shall seek, either directly or through appropriate subregional 
or regional organizations, to agree upon the measures necessary for the conservation of these 
stocks in the adjacent area.
CONTINENTAL SHELF
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Article 76
Defi nition of the continental shelf

1.The continental shelf of a coastal State comprises the seabed and subsoil of the submarine 
areas that extend beyond its territorial sea throughout the natural prolongation of its land 
territory to the outer edge of the continental margin, or to a distance of 200 nautical miles 
from the baselines from which the breadth of the territorial sea is measured where the outer 
edge of the continental margin does not extend up to that distance.

…

Article 77
Rights of the coastal State over the continental shelf

1. The coastal State exercises over the continental shelf sovereign rights for the purpose of 
exploring it and exploiting its natural resources.
2. The rights referred to in paragraph 1 are exclusive in the sense that if the coastal State does 
not explore the continental shelf or exploit its natural resources, no one may undertake these 
activities without the express consent of the coastal State.
3. The rights of the coastal State over the continental shelf do not depend on occupation, 
effective or notional, or on any express proclamation.
4. The natural resources referred to in this Part consist of the mineral and other non-living 
resources of the seabed and subsoil together with living organisms belonging to sedentary 
species, that is to say, organisms which, at the harvestable stage, either are immobile on or 
under the seabed or are unable to move except in constant physical contact with the seabed or 
the subsoil.
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HIGH SEAS

Article 87
Freedom of the high seas

1. The high seas are open to all States, whether coastal or land-locked. Freedom of the high 
seas is exercised under the conditions laid down by this Convention and by other rules of 
international law. It comprises, inter alia, both for coastal and land-locked States:
(a) freedom of navigation;
(b) freedom of overfl ight;
(c) freedom to lay submarine cables and pipelines, subject to Part VI;
(d) freedom to construct artifi cial islands and other installations permitted under international 
law, subject to Part VI;
(e) freedom of fi shing, subject to the conditions laid down in section 2;
(f) freedom of scientifi c research, subject to Parts VI and XIII.
2. These freedoms shall be exercised by all States with due regard for the interests of other 
States in their exercise of the freedom of the high seas, and also with due regard for the rights 
under this Convention with respect to activities in the Area.

Article 116
Right to fi sh on the high seas

All States have the right for their nationals to engage in fi shing on the high seas subject to:
(a) their treaty obligations;
(b) the rights and duties as well as the interests of coastal States provided for, inter alia, in 
article 63, paragraph 2, and articles 64 to 67; and
(c) the provisions of this section.

Article 117
Duty of States to adopt with respect to their nationals

measures for the conservation of the living resources of the high seas

All States have the duty to take, or to cooperate with other States in taking, such measures for 
their respective nationals as may be necessary for the conservation of the living resources of 
the high seas.

Article 118
Cooperation of States in the conservation and management

of living resources
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States shall cooperate with each other in the conservation and management of living resources 
in the areas of the high seas. States whose nationals exploit identical living resources, or 
different living resources in the same area, shall enter into negotiations with a view to taking 
the measures necessary for the conservation of the living resources concerned. They shall, as 
appropriate, cooperate to establish subregional or regional fi sheries organizations to this end.

Article 119
Conservation of the living resources of the high seas

1. In determining the allowable catch and establishing other conservation measures for the 
living resources in the high seas, States shall:
(a) take measures which are designed, on the best scientifi c evidence available to the States 
concerned, to maintain or restore populations of harvested species at levels which can 
produce the maximum sustainable yield, as qualifi ed by relevant environmental and economic 
factors, including the special requirements of developing States, and taking into account 
fi shing patterns, the interdependence of stocks and any generally recommended international 
minimum standards, whether subregional, regional or global;
(b) take into consideration the effects on species associated with or dependent upon harvested 
species with a view to maintaining or restoring populations of such associated or dependent 
species above levels at which their reproduction may become seriously threatened.
2. Available scientifi c information, catch and fi shing effort statistics, and other data relevant 
to the conservation of fi sh stocks shall be contributed and exchanged on a regular basis 
through competent international organizations, whether subregional, regional or global, 
where appropriate and with participation by all States concerned.
3. States concerned shall ensure that conservation measures and their implementation do not 
discriminate in form or in fact against the fi shermen of any State.
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Appendix B
Selected Provisions – 
1995 United Nations Fish Stocks Agreement (UNFA)

Article 2
Objective

The objective of this Agreement is to ensure the long-term conservation and sustainable use of 
straddling fi sh stocks and highly migratory fi sh stocks through effective implementation of the 
relevant provisions of the Convention. 

Article 3
Application

1. Unless otherwise provided, this Agreement applies to the conservation and management of 
straddling fi sh stocks and highly migratory fi sh stocks beyond areas under national jurisdiction, 
except that articles 6 and 7 apply also to the conservation and management of such stocks 
within areas under national jurisdiction, subject to the different legal regimes that apply within 
areas under national jurisdiction and in areas beyond national jurisdiction as provided for in 
the Convention.
2. In the exercise of its sovereign rights for the purpose of exploring and exploiting, conserving 
and managing straddling fi sh stocks and highly migratory fi sh stocks within areas under 
national jurisdiction, the coastal State shall apply mutatis mutandis the general principles 
enumerated in article 5.
3. States shall give due consideration to the respective capacities of developing States to apply 
articles 5, 6 and 7 within areas under national jurisdiction and their need for assistance as 
provided for in this Agreement. To this end, Part VII applies mutatis mutandis in respect of 
areas under national jurisdiction. 

Article 4
Relationship between this Agreement and the Convention

Nothing in this Agreement shall prejudice the rights, jurisdiction and duties of States under the 
Convention. This Agreement shall be interpreted and applied in the context of and in a manner 
consistent with the Convention. 
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PART II
CONSERVATION AND MANAGEMENT OF STRADDLING 
FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS

Article 5
General principles

In order to conserve and manage straddling fi sh stocks and highly migratory fi sh stocks, coastal 
States and States fi shing on the high seas shall, in giving effect to their duty to cooperate in 
accordance with the Convention:
    (a) adopt measures to ensure long-term sustainability of straddling fi sh stocks and highly 
migratory fi sh stocks and promote the objective of their optimum utilization;
    (b) ensure that such measures are based on the best scientifi c evidence available and 
are designed to maintain or restore stocks at levels capable of producing maximum 
sustainable yield, as qualifi ed by relevant environmental and economic factors, including 
the special requirements of developing States, and taking into account fi shing patterns, the 
interdependence of stocks and any generally recommended international minimum standards, 
whether subregional, regional or global;
    (c) apply the precautionary approach in accordance with article 6;
    (d) assess the impacts of fi shing, other human activities and environmental factors on target 
stocks and species belonging to the same ecosystem or associated with or dependent upon the 
target stocks;
    (e) adopt, where necessary, conservation and management measures for species belonging 
to the same ecosystem or associated with or dependent upon the target stocks, with a view to 
maintaining or restoring populations of such species above levels at which their reproduction 
may become seriously threatened;
    (f) minimize pollution, waste, discards, catch by lost or abandoned gear, catch of non-target 
species, both fi sh and non-fi sh species, (hereinafter referred to as non-target species) and 
impacts on associated or dependent species, in particular endangered species, through measures 
including, to the extent practicable, the development and use of selective, environmentally safe 
and cost-effective fi shing gear and techniques;
    (g) protect biodiversity in the marine environment;
    (h) take measures to prevent or eliminate overfi shing and excess fi shing capacity and to 
ensure that levels of fi shing effort do not exceed those commensurate with the sustainable use 
of fi shery resources;
    (i) take into account the interests of artisanal and subsistence fi shers;
    (j) collect and share, in a timely manner, complete and accurate data concerning fi shing 
activities on, inter alia, vessel position, catch of target and non-target species and fi shing 
effort, as set out in Annex I, as well as information from national and international research 
programmes;
    (k) promote and conduct scientifi c research and develop appropriate technologies in support 
of fi shery conservation and management; and
    (l) implement and enforce conservation and management measures through effective 
monitoring, control and surveillance. 
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Article 6
Application of the precautionary approach

1. States shall apply the precautionary approach widely to conservation, management and 
exploitation of straddling fi sh stocks and highly migratory fi sh stocks in order to protect the 
living marine resources and preserve the marine environment.
2. States shall be more cautious when information is uncertain, unreliable or inadequate. The 
absence of adequate scientifi c information shall not be used as a reason for postponing or 
failing to take conservation and management measures.
3. In implementing the precautionary approach, States shall:
    (a) improve decision-making for fi shery resource conservation and management by obtaining 
and sharing the best scientifi c information available and implementing improved techniques 
for dealing with risk and uncertainty;
    (b) apply the guidelines set out in Annex II and determine, on the basis of the best scientifi c 
information available, stock-specifi c reference points and the action to be taken if they are 
exceeded;
    (c) take into account, inter alia, uncertainties relating to the size and productivity of 
the stocks, reference points, stock condition in relation to such reference points, levels 
and distribution of fi shing mortality and the impact of fi shing activities on non-target and 
associated or dependent species, as well as existing and predicted oceanic, environmental and 
socio-economic conditions; and
    (d) develop data collection and research programmes to assess the impact of fi shing on 
non-target and associated or dependent species and their environment, and adopt plans which 
are necessary to ensure the conservation of such species and to protect habitats of special 
concern.
4. States shall take measures to ensure that, when reference points are approached, they will 
not be exceeded. In the event that they are exceeded, States shall, without delay, take the action 
determined under paragraph 3 (b) to restore the stocks.
5. Where the status of target stocks or non-target or associated or dependent species is of 
concern, States shall subject such stocks and species to enhanced monitoring in order to review 
their status and the effi cacy of conservation and management measures. They shall revise those 
measures regularly in the light of new information.
6. For new or exploratory fi sheries, States shall adopt as soon as possible cautious conservation 
and management measures, including, inter alia, catch limits and effort limits. Such measures 
shall remain in force until there are suffi cient data to allow assessment of the impact of 
the fi sheries on the long-term sustainability of the stocks, whereupon conservation and 
management measures based on that assessment shall be implemented. The latter measures 
shall, if appropriate, allow for the gradual development of the fi sheries.
7. If a natural phenomenon has a signifi cant adverse impact on the status of straddling fi sh stocks 
or highly migratory fi sh stocks, States shall adopt conservation and management measures on 
an emergency basis to ensure that fi shing activity does not exacerbate such adverse impact. 
States shall also adopt such measures on an emergency basis where fi shing activity presents a 
serious threat to the sustainability of such stocks. Measures taken on an emergency basis shall 
be temporary and shall be based on the best scientifi c evidence available.
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Article 7
Compatibility of conservation and management measures

1. Without prejudice to the sovereign rights of coastal States for the purpose of exploring and 
exploiting, conserving and managing the living marine resources within areas under national 
jurisdiction as provided for in the Convention, and the right of all States for their nationals to 
engage in fi shing on the high seas in accordance with the Convention:
    (a) with respect to straddling fi sh stocks, the relevant coastal States and the States whose 
nationals fi sh for such stocks in the adjacent high seas area shall seek, either directly or through 
the appropriate mechanisms for cooperation provided for in Part III, to agree upon the measures 
necessary for the conservation of these stocks in the adjacent high seas area;

... 

PART III
MECHANISMS FOR INTERNATIONAL COOPERATION CONCERNING 
STRADDLING FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS

Article 8
Cooperation for conservation and management

1. Coastal States and States fi shing on the high seas shall, in accordance with the Convention, 
pursue cooperation in relation to straddling fi sh stocks and highly migratory fi sh stocks either 
directly or through appropriate subregional or regional fi sheries management organizations 
or arrangements, taking into account the specifi c characteristics of the subregion or region, to 
ensure effective conservation and management of such stocks.
2. States shall enter into consultations in good faith and without delay, particularly where 
there is evidence that the straddling fi sh stocks and highly migratory fi sh stocks concerned 
may be under threat of over-exploitation or where a new fi shery is being developed for such 
stocks. To this end, consultations may be initiated at the request of any interested State with a 
view to establishing appropriate arrangements to ensure conservation and management of the 
stocks. Pending agreement on such arrangements, States shall observe the provisions of this 
Agreement and shall act in good faith and with due regard to the rights, interests and duties of 
other States.
3. Where a subregional or regional fi sheries management organization or arrangement has 
the competence to establish conservation and management measures for particular straddling 
fi sh stocks or highly migratory fi sh stocks, States fi shing for the stocks on the high seas and 
relevant coastal States shall give effect to their duty to cooperate by becoming members of such 
organization or participants in such arrangement, or by agreeing to apply the conservation and 
management measures established by such organization or arrangement. States having a real 
interest in the fi sheries concerned may become members of such organization or participants 
in such arrangement. The terms of participation in such organization or arrangement shall not 
preclude such States from membership or participation; nor shall they be applied in a manner 
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which discriminates against any State or group of States having a real interest in the fi sheries 
concerned.
4. Only those States which are members of such an organization or participants in such an 
arrangement, or which agree to apply the conservation and management measures established 
by such organization or arrangement, shall have access to the fi shery resources to which those 
measures apply.

…

Article 12
Transparency in activities of subregional and regional fi sheries

management organizations and arrangements

1. States shall provide for transparency in the decision-making process and other activities of 
subregional and regional fi sheries management organizations and arrangements.

… 

Article 13
Strengthening of existing organizations and arrangements

States shall cooperate to strengthen existing subregional and regional fi sheries management 
organizations and arrangements in order to improve their effectiveness in establishing and 
implementing conservation and management measures for straddling fi sh stocks and highly 
migratory fi sh stocks. 
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PART V
DUTIES OF THE FLAG STATE

Article 18
Duties of the fl ag State

1. A State whose vessels fi sh on the high seas shall take such measures as may be necessary 
to ensure that vessels fl ying its fl ag comply with subregional and regional conservation and 
management measures and that such vessels do not engage in any activity which undermines 
the effectiveness of such measures.
2. A State shall authorize the use of vessels fl ying its fl ag for fi shing on the high seas only 
where it is able to exercise effectively its responsibilities in respect of such vessels under the 
Convention and this Agreement.

... 

PART VI
COMPLIANCE AND ENFORCEMENT

Article 19
Compliance and enforcement by the fl ag State

1. A State shall ensure compliance by vessels fl ying its fl ag with subregional and regional 
conservation and management measures for straddling fi sh stocks and highly migratory fi sh 
stocks. To this end, that State shall:
    (a) enforce such measures irrespective of where violations occur;
    (b) investigate immediately and fully any alleged violation of subregional or regional 
conservation and management measures, which may include the physical inspection of the 
vessels concerned, and report promptly to the State alleging the violation and the relevant 
subregional or regional organization or arrangement on the progress and outcome of the 
investigation;
    (c) require any vessel fl ying its fl ag to give information to the investigating authority 
regarding vessel position, catches, fi shing gear, fi shing operations and related activities in the 
area of an alleged violation;
    (d) if satisfi ed that suffi cient evidence is available in respect of an alleged violation, refer the 
case to its authorities with a view to instituting proceedings without delay in accordance with 
its laws and, where appropriate, detain the vessel concerned; and
    (e) ensure that, where it has been established, in accordance with its laws, a vessel has been 
involved in the commission of a serious violation of such measures, the vessel does not engage 
in fi shing operations on the high seas until such time as all outstanding sanctions imposed by 
the fl ag State in respect of the violation have been complied with.
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2. All investigations and judicial proceedings shall be carried out expeditiously. Sanctions 
applicable in respect of violations shall be adequate in severity to be effective in securing 
compliance and to discourage violations wherever they occur and shall deprive offenders of 
the benefi ts accruing from their illegal activities. Measures applicable in respect of masters and 
other offi cers of fi shing vessels shall include provisions which may permit, inter alia, refusal, 
withdrawal or suspension of authorizations to serve as masters or offi cers on such vessels. 

Article 20
International cooperation in enforcement

1. States shall cooperate, either directly or through subregional or regional fi sheries 
management organizations or arrangements, to ensure compliance with and enforcement of 
subregional and regional conservation and management measures for straddling fi sh stocks 
and highly migratory fi sh stocks.
2. A fl ag State conducting an investigation of an alleged violation of conservation and 
management measures for straddling fi sh stocks or highly migratory fi sh stocks may request 
the assistance of any other State whose cooperation may be useful in the conduct of that 
investigation. All States shall endeavour to meet reasonable requests made by a fl ag State in 
connection with such investigations.
3. A fl ag State may undertake such investigations directly, in cooperation with other interested 
States or through the relevant subregional or regional fi sheries management organization or 
arrangement. Information on the progress and outcome of the investigations shall be provided 
to all States having an interest in, or affected by, the alleged violation.
4. States shall assist each other in identifying vessels reported to have engaged in activities 
undermining the effectiveness of subregional, regional or global conservation and management 
measures.
5. States shall, to the extent permitted by national laws and regulations, establish arrangements 
for making available to prosecuting authorities in other States evidence relating to alleged 
violations of such measures.
6. Where there are reasonable grounds for believing that a vessel on the high seas has been 
engaged in unauthorized fi shing within an area under the jurisdiction of a coastal State, the fl ag 
State of that vessel, at the request of the coastal State concerned, shall immediately and fully 
investigate the matter. The fl ag State shall cooperate with the coastal State in taking appropriate 
enforcement action in such cases and may authorize the relevant authorities of the coastal State 
to board and inspect the vessel on the high seas. This paragraph is without prejudice to article 
111 of the Convention.
7. States Parties which are members of a subregional or regional fi sheries management 
organization or participants in a subregional or regional fi sheries management arrangement 
may take action in accordance with international law, including through recourse to subregional 
or regional procedures established for this purpose, to deter vessels which have engaged in 
activities which undermine the effectiveness of or otherwise violate the conservation and 
management measures established by that organization or arrangement from fi shing on the 
high seas in the subregion or region until such time as appropriate action is taken by the fl ag 
State.  
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Article 23
Measures taken by a port State

1. A port State has the right and the duty to take measures, in accordance with international law, 
to promote the effectiveness of subregional, regional and global conservation and management 
measures. When taking such measures a port State shall not discriminate in form or in fact 
against the vessels of any State.
2. A port State may, inter alia, inspect documents, fi shing gear and catch on board fi shing 
vessels, when such vessels are voluntarily in its ports or at its offshore terminals.
3. States may adopt regulations empowering the relevant national authorities to prohibit 
landings and transshipments where it has been established that the catch has been taken in a 
manner which undermines the effectiveness of subregional, regional or global conservation 
and management measures on the high seas.
4. Nothing in this article affects the exercise by States of their sovereignty over ports in their 
territory in accordance with international law.

PART VIII
PEACEFUL SETTLEMENT OF DISPUTES

Article 27
Obligation to settle disputes by peaceful means

States have the obligation to settle their disputes by negotiation, inquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful 
means of their own choice. 

Article 30
Procedures for the settlement of disputes

1. The provisions relating to the settlement of disputes set out in Part XV of the Convention 
apply mutatis mutandis to any dispute between States Parties to this Agreement concerning 
the interpretation or application of this Agreement, whether or not they are also Parties to the 
Convention.
2. The provisions relating to the settlement of disputes set out in Part XV of the Convention 
apply mutatis mutandis to any dispute between States Parties to this Agreement concerning the 
interpretation or application of a subregional, regional or global fi sheries agreement relating to 
straddling fi sh stocks or highly migratory fi sh stocks to which they are parties, including any 
dispute concerning the conservation and management of such stocks, whether or not they are 
also Parties to the Convention.

…
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5. Any court or tribunal to which a dispute has been submitted under this Part shall apply the 
relevant provisions of the Convention, of this Agreement and of any relevant subregional, 
regional or global fi sheries agreement, as well as generally accepted standards for the 
conservation and management of living marine resources and other rules of international 
law not incompatible with the Convention, with a view to ensuring the conservation of the 
straddling fi sh stocks and highly migratory fi sh stocks concerned.
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Appendix C 
Compulsory Dispute Settlement: UNFA and  LOS 1982

As is noted in the body of the report,  the UNFA  applies the compulsory dispute settlement 
procedures found in Part XV of LOS 1982 to disputes respecting the interpretation and 
application of UNFA, and to the interpretation and application of any relevant regional fi sheries 
management agreement (such as the NAFO Convention). This Appendix is intended to briefl y 
summarize the procedural options available under Part XV.

With the exceptions referred to in the body of the report, disputes which cannot be settled 
by non-binding means such as negotiation or conciliation under the Convention (Art. 284), or 
which the parties have not agreed to settle by other binding means, are subject to compulsory 
dispute settlement under the Convention (LOS 1982  Art. 286;  UNFA Art. 30). 

By Article 287, LOS 1982 (and Art. 30(3),(4) of UNFA), parties elect one or more of the 
available fora under the Convention (and may choose different ones for different purposes).  
The options are the following (as well as any other agreed by the parties, as noted in the body 
of the report).  Where a party has not made an election, or where the parties to a dispute have 
elected different options, the  default procedure is the Article VII Arbitral:1

a. The International Tribunal for the Law of the Sea (ITLOS) – A more formal, 
judicial body with 21 members (though cases may be heard by smaller Chambers). 
ITLOS is established by Annex VI of the Convention.  For details on its operation and 
jurisdiction, see the summary prepared by the Division for Ocean Affairs and law of 
the Sea at the UN: http://www.un.org/Depts/los/settlement_of_disputes/settlement_of_
disputes.htm (accessed April 20, 2003).

b. Arbitral Tribunals – Annex VII -  Created under Annex VII of the Convention, these 
tribunals include fi ve members chosen by the parties (one each and three jointly), 
drawn from a list nominated by States Parties (with the President of ITLOS choosing 
where agreement is not possible). The expertise can be of a broader “maritime” type, 
and tribunals can determine their own procedure. 

c. Special Arbitral Tribunals – Annex VIII -  Drawn from a list of experts in a number 
of fi elds, established by various UN organizations, special arbitral tribunals under 
Annex VIII of the Convention can only deal with disputes related to 1) fi sheries, 
(2) protection and preservation of the marine environment, (3) marine scientifi c 
research, or (4) navigation, including pollution from vessels and by dumping” (Annex 
VIII – Art. 1). In addition to issuing decisions, these tribunals can, on agreement of 
the parties, fulfi ll a purely “fact fi nding” role, which could prove extremely useful in 
facilitating subsequent agreement by negotiation.

d. The International Court of Justice (ICJ) – This Court is, of course, extremely formal, 
entirely legal in its orientation and comes with its own procedural rules and practices.

1  Canada, in ratifying the UNFA, elected for the Article VII Arbitral Tribunals. It also declared its reservation with 
respect to disputes relating to boundaries, historic title, military activities and disputes being dealt with by the 
Security Council under the Charter of the UN. This reservation is explicitly provided for in Art. 298 of the LOS 
1982.



Policy Options For the Management and Conservation of Straddling Fisheries Resources252

This PageThis Page
Should BeShould Be

BlankBlank


