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Preamble 
 

This second Report follows an earlier Report submitted to Government (the “December 

Report”). That Report dealt with Issues 1 and 6 of the Commission’s Terms of Reference,  

matters which required comment upon and analysis of the details of the collective 

bargaining dispute between Vale and USW (referred to within this Report as either the 

‘Parties’ or the ‘Disputing Parties’ as the context may require), together with the 

Commission’s recommendations for resolution of that dispute. The recommendations 

were not accepted by the Employer and the strike continued. 

 

Following submission of the December Report, Vale and USW met again in direct 

contract negotiations, with the assistance of mediator William Wells, at Goose Bay, 

Labrador on January 5 and 6, 2011, but once again they were unable to find sufficient 

flexibility to achieve resolution of the dispute. The Parties decided to meet again on 

January 25 and 26. This time the negotiators were successful in reaching a tentative 

agreement which was subsequently ratified by USW membership.  As of the date of this 

Report, the vast majority of workers have returned to the workplace at Voisey’s Bay. 

 

Thus, the strike of Vale employees at the Voisey’s Bay site is finally over, more than 18 

months from when it first began. This was a lengthy strike from any viewpoint. Strikes of 

such length are indicative of a failure in the collective bargaining process. 

 

Factual Background 

 

For those not familiar with the Voisey’s Bay site, some understanding of the site 

characteristics and local cultural factors may be necessary. 

 

A mine and a concentrator necessary for the extraction of minerals, together with the 

significant infrastructure required to support that operation, have been constructed at 

Voisey’s Bay and the facility has been operated since about 2005. The site does not have 

road access and is not adjacent to any community. There is an open pit mine, a 
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concentrator, a port facility to allow large vessels to remove the milled material, an 

airstrip and the necessary accommodation to allow a fly in/fly out operation. Employees 

are flown to the site from various locations within the Province of Newfoundland and 

Labrador. The employees work at the site on a two-week rotational basis. The 

accommodation contains living space, recreational areas, medical facilities, and all of the 

elements necessary to support the workforce. 

 

The mineral deposits in Labrador are located on land in the area which, but for their 

agreement to exclude them, may have been subject to claims by two aboriginal groups, 

the Labrador Innu and the Labrador Inuit. There is considerable reference in the 

December Report to the Impacts and Benefits Agreements (IBAs) which these aboriginal 

groups have signed with the Employer. While the Commission was unable to review the 

confidential documents, it was advised that the objectives of the IBAs are to provide both 

employment and financial benefits to those two aboriginal peoples in return for their 

exclusion of the Voisey’s Bay area from their land claims. The Commission was also 

advised that the IBA's contain hiring preferences with objectives of 50% aboriginal 

employment, but with a minimum of 25% employment. In addition, a number of 

companies with aboriginal investment have been formed and operate to support Vale’s 

mining operation. Service contracts have been signed with these aboriginal firms 

requiring them to provide various site services, security, air transportation, housekeeping 

and maintenance. 

 

The USW was certified as bargaining unit for a group of Vale employees at Voisey’s Bay 

in 2005 and signed its first collective agreement in 2006. 

 

Issues within the Inquiry`s Mandate 

 

It is worthwhile to repeat the mandated Issues as contained within the Commission’s 

Terms of Reference. This Industrial Inquiry process was to determine: 
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1. the positions of the parties in relation to the outstanding collective bargaining 

issues; 

 

2. the factors which have led to the existing labour-management relations climate at 

the Voisey’s Bay project site in Labrador and options to improve these relations;   

 

3. the identification of local, provincial, national or international matters that may 

be contributing factors in this dispute; 

 

4. a discussion of any impacts this dispute may be having on other labour-

management relationships; 

 

5. a discussion of the ramifications of this dispute, and its costs to the Province and 

the parties involved; 

 

6. the options to resolve this dispute, including proposed terms of settlement, should 

the parties fail to conclude a collective agreement before the filing of the 

Commission’s report; and, 

 

7. other matters the Commission may deem appropriate.   

 

The December Report 

 

The Commission’s December Report to Government must speak for itself with regard to 

the Observations and Recommendations contained within it. Those comments have been 

made and cannot be expanded or qualified. It has come to the attention of the 

Commission, however, that certain minor factual errors may have been made in that 

Report, particularly with respect to the Disputing Parties’ positions as then stated. The 

Commissioners have considered the extent of the errors and the context in which they 

appear. It is the Commission’s view that such errors do not detract from or negate the 

Observations and Recommendations contained therein. That being said, however, it is 

worthwhile to correct those errors and put that record straight.  

 

The necessary corrections are set out in Appendix ‘A’ to this Report. 

 

In addition, at Page 41 of the December Report, the Commission speculated on various 

remedies which might become the subject of further discussion in the context of this 
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dispute. Those issues were included in the following comments made by the 

Commission: 

A protracted strike such as this, with  

a) inflexibility shown by the parties’ negotiating approaches, plus 

b) replacement workers readily available to work at a remote site far from 

the scrutiny of the public, and  

c) a small bargaining unit which can easily find financial support from the 

national union  

invites consideration of such options as legislating employees back to work, 

legislating the terms of a new collective agreement, banning the use of 

replacement workers and limiting the right of workers to accept or reject a 

new contract to only  those who are actively engaged in a strike.      

(emphasis added)         

    

It must be noted that the December Report was not released publicly until January 7, 

2011, although the Disputing Parties did have it somewhat earlier. The impact of the 

above statements from the Commission, together with the timing of the release of the 

December Report and the Christmas holiday season which intervened, resulted in the 

Commission deciding to invite additional comment from the Disputing Parties on those 

concepts, in order to give them a reasonable opportunity to have input. 

 

The Remaining Broader Issues 

 

This Report deals principally with broader issues which arise from the now-resolved 

dispute between Vale and the USW. Following the release of the December Report, the 

Commission’s focus became that of acquiring sufficient information to allow it to make 

findings on Issues 2, 3, 4 and 5 plus, if appropriate, Issue 7.   

 

Public engagement was invited through notices placed in the following newspapers 

widely circulated within the Province during December 2010: 
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The Telegram The Norwester The Packet 

The Coaster The Southern Gazette The Beacon 

The Charter The Advertiser The Georgian 

The Gulf News The Compass The Northern Pen 

The Pilot   

 

Public input was required by January 7, 2011. As of that date, the Commission had 

received a submission from each of the following entities (with their abbreviated names 

shown in italics for future reference): 

 

• Newfoundland and Labrador Federation of Labour (Federation of Labour) 

• Canadian Union of Public Employees (CUPE) 

• Newfoundland and Labrador Chamber of Mineral Resources Inc. (Mineral 

Chamber) 

• Canadian Manufacturers and Exporters Newfoundland and Labrador (CME) 

• Newfoundland and Labrador Employers’ Council (Employers’ Council) 

• St. John’s Board of Trade (Board of Trade) 

• Newfoundland and Labrador Business Coalition (Business Coalition) 

 

The complete written briefs of each of these organizations have been reviewed by the 

Commissioners and have been submitted to Government. They may also be referred to or 

quoted from within this Report in the context of the various issues within the mandate of 

the Commission. Some groups directed their attention to most issues, some only to 

subject matters that were of particular interest to them. Since the excerpts and references 

that follow are only intended to convey an overall flavour of the comments received and 

are not intended to be comprehensive or exhaustive, the Commission urges readers to 

review the submissions in their entirety which are available through the following 

Government website: http://gov.nl.ca/LRA/voisey_bay.html  
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Because each of the organizations represents a particular interest group in the labour and 

employment field, and not the public interest generally, they will be referred to 

collectively within this Report as the “Interest Groups”.  

 

There were no representations from individual members of the public. 

 

The Interest Groups were also invited to make further comment on the possible remedies 

identified on page 41 of the December Report, because the release of that Report on 

January 7, 2011 was the same date on which the initial responses from the Interest 

Groups were due. 

 

Finally, Vale and the USW made extensive written submissions on all issues to the 

Commission which submissions will be referred to from time to time. Once again, brevity 

within this Report requires that only cursory references be made, but each party 

submitted briefs which fully outlined their positions. The Commission also conducted a 

full-day private meeting with each of the Parties to allow the Commission and the Party 

to explore issues in a less formal environment. 

 

Issue 1: The positions of the parties in relation to the outstanding    

collective bargaining issues. 

 

The Commission is satisfied that Issue 1 was adequately dealt with in the December 

Report. Subject only to correction of the minor errors referred to above, the Commission 

has no further comments on this Issue. In any event, because the Parties have resolved 

their differences by the signing of a new collective agreement, any further comment on 

their negotiating positions at one point in time would be of little purpose or effect. 
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Issue 2: The factors that have led to the existing labour-management 

relations climate at the Voisey’s Bay project site in Labrador 

and options to improve these relations. 

 

This question, which calls upon the Commission to both determine an existing labour 

relations climate and suggest options to improve it, presupposes the existence of a poor 

environment at the site, a presumption that is perhaps easy to assume, given the fact that 

this bargaining unit has resorted to strike action both times in the negotiation of its first 

two collective agreements and given the length of the most recent strike.  

 

In the ordinary course of events when employees are performing their normal duties at 

their workplace, perhaps the best way to measure a labour relations climate would be to 

send investigators into the workplace to speak to and observe workers and management 

personnel. Candid interviews of employees and their managers, together with an 

inspection of how the work is being performed in the workplace, are often the best ways 

to obtain insights into how the two sides interact in the workplace. But that was not 

possible when, during the currency of this strike, temporary replacement workers were 

performing the work. Even now that the regular workforce has returned, the Commission 

believes it would not be able to obtain an untarnished view of normal workplace climate 

as the result of the continuing feelings of unease on both sides generated by the lengthy 

strike. Those investigative tools are not available to this Commission at this time. 

 

In order to attempt an objective and independent determination as to whether a difficult 

climate existed even prior to the strike, the Commission sought other sources. A review 

of applications made to the Labour Relations Board is one such source. Since the 

declaration of Vale as the successor to Voisey’s Bay Nickel Company (Inco) in 2007, the 

limited activity cannot be considered as indicative of any pattern. Of some limited 

interest are complaints of unfair labour practice in 2009 and 2010 (they have been 

withdrawn as a part of the recent settlement of the collective agreement dispute), a 

successful application for revocation of certification for a bargaining unit of 
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clerical/office employees at Vale’s Labrador project in 2010, where USW had been the 

bargaining agent, and a granted application by USW for access to the remote site during 

the strike. Some recourse to Board activity during a difficult strike is not unexpected. 

These activities at the Labour Relations Board do not show a clear pattern of a difficult 

relationship before the strike commenced. 

 

One can also sometimes obtain insights by looking at the number of grievances filed over 

a period of time and how they were processed. A high number of grievances filed, long 

delays in processing and many going through all steps culminating in arbitration might 

also demonstrate a poor labour relations environment. In this case, the record reveals a 

total of 2 grievances filed by employees in 2006, 6 filed in 2007, 10 filed in 2008 and 5 

filed in 2009 prior to the strike which began midway through that year.  These grievances 

cover a myriad of personnel issues and complaints; many were either resolved at the 

supervisory level or were not pursued by the Union, and only 4 of the total of 23 

grievances proceeded to arbitration. The number of grievances is indicative of some level 

of dissatisfaction, but not necessarily a high level. There is no pattern of behavior or 

systemic difficulty displayed through these grievances. The USW now complains that it 

has many unresolved employee complaints, but cannot file grievances because of the lack 

of protective language in the Collective Agreement. It is difficult for an independent 

Commission to draw conclusions on labour relations climate arising from a union’s 

inability to negotiate strong collective agreement language. Unfiled grievances are not 

measurable. 

 

Every workplace in this Province is required to have an occupational health and safety 

(OHS) Committee made up of both management and employees, including bargaining 

unit members chosen through the union where a union is in place. A review of the 

minutes of meetings from the OHS Committee at the workplace might also provide 

insights on how the two sides deal with one another. The Commission has obtained from 

the Workplace, Health and Safety and Compensation Commission (WHSCC) copies of 

the minutes of the OHS Committee for Vale at the Voisey’s Bay site. There appears to be 

no indication that the parties have not been dealing normally with one another in the 
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context of this workplace. These minutes do not disclose a difficult labour relations 

environment, even if one did exist. 

 

And so the Commission turned to the Disputing Parties for their perspectives on the 

health of their relationship and as well to the Interest Groups for their comments.  

 

The Disputing Parties  

 

Vale:  The Employer disagrees with the negative inference made to the 

relationship as contained in the wording of the Terms of Reference. It describes the 

overall relationship with the Union as a “positive one, notwithstanding the recent strike”. 

It cites the fact that the settlement was unanimously recommended by the USW 

bargaining committee and the fact that it was “endorsed by the vast majority of the 

membership” as some evidence of a positive tone. In the Commission’s final meeting 

with the Employer on March 8, 2011, Vale representatives advised that all but seven of 

the approximately 130 original employees had returned to the workplace following 

orientation processes. Vale stated that the return to work protocol was leading to an 

orderly resumption of working activities at the site. It explains that, in the long 

relationship involving Vale and its predecessor, Inco, there have been many strikes, some 

long and some short, but that those interruptions should not be considered as evidence of 

an ongoing poor relationship between the working parties. While difficulties often arose 

involving contract disputes, during normal workplace intervals it felt that all was normal. 

Vale’s Director of Employee and Industrial Relations for Canadian operations stated that, 

in his view, most issues at Voisey’s Bay were being resolved on a day-to-day basis; he 

was not aware that there was any negative undercurrent about how workplace disputes 

were being resolved.  

 

In its final written submission to the Commission, Vale states that, if the USW abandons 

its “anti-Vale campaign”, the Employer’s relationship with the Union could be fostered 

and improved by such options as: a) the creation of a Labour-Management Cooperation 

Committee, meeting periodically to discuss matters of mutual interest; b) a Relationships 
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by Objectives (‘RBO’) Program convened by the Labour Relations Agency; c) the 

creation of a workplace-wide multi-employer OHS Committee; and d) an Interest Based 

Negotiations (‘IBN’) process for the next round of collective bargaining between the 

Parties. The Employer also believes there already are adequate resources within the 

existing legislative framework to assist the Parties in developing a better relationship. 

 

USW:  The Union has an entirely different view of the workplace environment. In 

its written submission, the USW explains that it believes that the Employer’s attempt to 

“limit and restrict” the authority of the Union was evident even before the strike began 

and was generated by Vale’s expressed desire to “align” the terms of employment of its 

Canadian employees with those in the rest of the world, an objective which it attributes to 

a reference made publicly by Vale’s Canadian CEO.  In the Commission’s meeting with 

USW representative on February 18, 2011, USW’s Director for Ontario and Atlantic 

Canada stated that it was clear to the Union that Vale’s philosophy was that management 

was to run the business operation and that there was no real “relationship” with the 

Union. The USW believes that Vale’s view of the Union’s role in the workplace was to 

be there to help solve employee disputes, but otherwise, to “go away”. The Union felt 

that even the return to work protocol was being extended more than was necessary by the 

Employer in its attempt to once again oppress the workforce. From the Union’s 

perspective, there was clearly an ongoing difficulty in their working relationship with the 

Employer. 

 

The USW local President described his efforts during the currency of the previous 

collective agreement to convince local management of the merits of a joint OHS 

Committee covering all employers and employees on site.  He felt that Vale’s rejection of 

this initiative was further evidence of its lack of desire to have a constructive relationship. 

 

In its final written submission, the USW seeks additional legislative structures to help in 

its relationship-building process. Because there would appear to be no Canadian 

precedent for statutory enactments designed to promote good labour-management 

relations between employers and unions, the USW urges this Commission to consider 
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recommending to Government that it seek further submissions from labour and 

management groups within this Province about “appropriate statutory models for 

developing and managing healthy workplace relationships.”  

 

The Interest Groups 

 

Many of those Groups who made submissions had no comment on this Issue 2, leaving it 

to the Disputing Parties and the Commission to determine those factors. However, two 

Groups did make comment. 

 

The Federation of Labour offered that certain actions of an employer could lead to a 

damaged labour-management relationship. The Federation believes that Vale’s use of 

replacement workers here, its request in bargaining for concessions (a change in the 

‘Nickel Bonus’ system) and the use of lawsuits against workers and union representatives 

have all “contributed to what can, at best, be described as a severely damaged labour-

management relationship. The fact that the strike lingered past the one-year mark before 

the provincial government acted to appoint an outside mediator allowed for the 

dysfunctional relationship to worsen.” 

 

The Employers’ Council places the blame at the Union’s feet when it states that “the 

United Steelworkers have publicly opposed foreign ownership of resources and are 

active in the anti-globalization effort………The United Steelworkers Union has also been 

forging relationships with other international unions representing Vale 

employees………In addition, throughout the current labour dispute the United 

Steelworkers Union has criticized Vale publicly……… The (Employers Council) contends 

that these factors must have, and continue to, contribute significantly to the labour-

management relations climate at the Voisey’s Bay site.” 

 

 

Commission’s Commentary on Issue 2:  
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1. Factors: 

On a basic view, one can easily conclude that, if both parties do not share in a common 

view that their relationship is positive and working well, then there is a problem. It takes 

two parties both working cooperatively to make a good collective bargaining relationship 

perform as it should. There are natural stresses and strains which will arise in any 

working relationship, which is why dispute resolution mechanisms like grievance 

processes are in place, mandated by legislation.  

 

There is, however, more to maintaining a collective bargaining relationship than having 

ways to resolve differences. To have a good relationship one must not only want it, but 

build and nurture it with effective two-way communication. Waiting until a dispute arises 

to find out how the workplace is behaving is not sufficient. Creating ways to ensure a 

good dialogue is necessary. It is the Commission’s view that both Parties have failed to 

put the ingredients in place to ensure a good working environment at Voisey’s Bay. 

 

A tribunal such as this Inquiry can only infer the root causes of a strained relationship 

from the symptoms that are observed by it.  

 

One such symptom which was observed was the contrast between the Union’s tabled 

position seeking a full-time paid officer to conduct Union business at the Voisey’s Bay 

site and the Employer’s resistance to it on the one hand, and Vale’s view on the other 

hand (as elicited during the Commission’s meetings with them) as to how it would 

interact with the Union during the course of the Collective Agreement. 

 

The Union sees the need to have its President or other local representative free from other 

working duties, without losing normal pay, to allow that officer time to deal with its 

members and all the employers at the Voisey’s Bay workplace on a wide variety of 

issues.  A consequence of that, it could be argued, would be that Vale would pay for the 

Union officer to be able to engage with the other employers as well, all at Vale’s expense. 

That may be the cost and the natural consequence of Vale’s decision to engage multiple 

contractors to perform some of the enterprise’s necessary activities.  
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The Employer appeared to see its interaction with the Union as being primarily focused 

on resolving disputes arising from the application or administration of the collective 

agreement. It resisted the Union’s proposal despite the urging of this Commission (in its 

December Report) to consider this as a valuable relationship-building option. Vale 

explained to the Commissioners its resistance on the basis that for it to contribute to the 

pay of a Union official at the workplace would constitute an improper interference with 

union independence.  This argument is not one which has any support in Canadian labour 

law. Vale obviously saw no benefit to the relationship-building aspect of the proposal. 

 

Another symptom manifested itself in the Parties’ dealings on the contracting out issue. 

The Union expected to be able to work out this ‘irritant’ with management, even though 

the Collective Agreement did not contain language which significantly restricted the 

Employer in its ability to contract out work. Vale for its part did not respond favourably 

to resolving the matter during the term of the old agreement. In the new Collective 

Agreement, it held out for the existing non-restrictive language, adding one additional 

sentence regarding layoffs, which appears to add little to the existing language, together 

with a new forum for discussion, which may be helpful. 

 

The Inquiry is left with the sense that the Union sees the relationship with the Employer 

as continuing with horizons beyond the language of the Collective Agreement, whereas 

the Employer sees the focus of its relationship with the Union as being the Collective 

Agreement, its negotiation and application through the grievance process as their only 

focus of interaction. While neither view is necessarily more legitimate than the other, the 

trend of federal and provincial regulation and the prevailing thought in Canadian labour 

relations philosophy is towards an engaged relationship during the term of a collective 

agreement. 

Where there are diverse expectations of the relationship, there will inevitably be 

unhealthy tension in that relationship. A positive labour relations climate must be 

premised upon some common view of the function of the relationship. That common 

view has not existed at Voisey’s Bay. In the context of those diverse expectations, there 
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are additional factors that have in the Commission’s view come into play. Whether they 

are causes or symptoms of the strained relationship is often more difficult to determine.  

 

a) Vale’s Role as Dominant Employer 

Vale as the lead Employer in Voisey’s Bay implicitly, if not explicitly, sets the pace and 

limits for the course of labour relations at the site, and it understandably considers itself 

as the controlling entity there. However, there are also a number of other employers 

working together with and for Vale at the mine and mill site. Workers with subcontracted 

entities associated with aboriginal investment (see further details of these entities in Issue 

4 below) such as Labrador Catering, Torngait Services, ASC Innu Security and Ushitau 

Maintenance, together with companies unrelated to the aboriginal communities (for 

example, Toromont Cat which provides some maintenance to the heavy equipment which 

is used in the mine) all work side-by-side with Vale employees in the workplace. These 

employers have separate managers, reporting systems and ultimately separate OHS and 

other committees. Comprehensive communication of workplace safety concerns is not 

enabled by a joint or multi-employer committee structure.  

 

When asked by the Commission if it had considered creating a joint OHS committee for 

all employers working at Voisey’s Bay, Vale initially could not understand why it would 

be important for such joint meetings; in fact, it had not even considered the possibility. It 

viewed all employers as being separate for all employment purposes. That multiple 

employment relationships may exist in one workplace does not mean that there cannot be 

cooperation and coordination on the many common issues among all the employers and 

employees at the site. Safety is one example of a common objective that can be fostered 

by full and open communication involving all parties. Multi-party discussion on how 

work at the site is shared between multiple employers might also avoid conflict between 

all the parties about jurisdiction over work. One example might be the ongoing 

difficulties involving outside contractors, like Toromont Cat, whose employees work on 

Vale’s equipment, while Vale’s employees as represented by the USW believe that it is 

their right to perform such work.  
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In its final meeting with to the Commissioners, Vale did acknowledge that the joint 

committee approach was worth exploring as an initiative. 

 

b) The Remote Workplace 

In a remote site having 14-day turnarounds with groups of employee arriving and 

departing on a periodic basis, having a permanent on-site union presence such as a paid 

union officer can be important to encouraging and maintaining good communication, not 

only between the union and its own membership, but also between the union and 

management. Having an employer assist financially in such a structure is not by any 

means a new concept in Canadian industrial relations. As has already been noted, the 

USW sought a paid leave provision for its local President in its negotiations on the new 

collective agreement. The Employer resisted such a benefit strenuously. Regrettably in 

the Commissioners’ view, the final settlement in 2011 contained no provision of that sort. 

It appears to the Commission that the Employer saw such a benefit as “one-sided”, that 

is, for the benefit of the USW and its membership only – hence its reluctance to agree to 

even sharing in the cost of the local President or some other paid union official. The 

Union relented on its demand for such a benefit, perhaps shortsightedly, given its own 

view of the unhealthy employer/union relationship at Voisey’s Bay. In the end and for 

whatever reason, the USW dropped its demand in favour of other benefits for its 

membership.  

 

The fact that Voisey’s Bay is a remote worksite offers its own challenges to a good 

working relationship. Regular ongoing contact and communication on all aspects of the 

relationship is, for the Employer, the employees and the Union, more important in that 

environment while at the same time less easily achieved.  

c) Limitations of Collective Agreement Language 

The language of the former Collective Agreement did little to restrict the Employer’s 

ability to contract out any portion of the work required at the site, as long as it was not 

done “for the sole purpose of reducing the compliment of employees within the 

bargaining unit” (emphasis added). The USW felt that it was unable to process to 

success any grievance alleging that any of the contracting out was done for the “sole” 
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purpose of reducing the size of its unit, but they clearly believed that it was having a 

negative impact of the bargaining unit.  Vale believed that it was acting with full 

propriety when it retained contractors to do some of its required work. 

 

The Parties believe they have made some progress on how they will deal with the 

problematic concern of contracting out activities that the Union considers to be work of 

the bargaining unit. Two new clauses have been added in Article 25 to the Collective 

Agreement to create a new joint committee to “discuss the use of contractors at the 

Voisey’s Bay site”. Some work performed by outside contractors from time to time is 

likely to be needed into the future, such as work which is dictated by warranties on the 

equipment. This work must often be done by factory-authorized personnel; but the Union 

is rightfully concerned that there be no erosion of work that it sees as work of the 

bargaining unit. An exchange of information on issues such as this one prior to finalizing 

decisions and implementing change is important to ensuring that both sides’ legitimate 

interests are protected. That new dialogue can help to resolve irritants which are not 

necessarily problematic fact situations and can also promote a mutually beneficial means 

of operation. A lack of dialogue and information sharing will only foster and exacerbate 

the difficulties which have occurred in the past.  

 

That being said, the USW has still not been able to obtain in this new Collective 

Agreement for its members at Voisey’s Bay the kind of contract language which it has 

achieved for some of its other bargaining units outside the Voisey’s Bay site. It is not 

surprising that the USW bargaining unit at Voisey’s Bay finds this troubling. In reality, 

this is a manifestation of a power balance in this workplace that is unlike that existing in 

other workplaces where USW is certified. 

 

d) A Multi-Employer Site 

The existence of numerous contractors working toward a common objective at the 

Voisey’s Bay worksite is a fact in itself that deserves further comment. While it is by no 

means unique to this project, the existence of separate contractors working in one small 

worksite brings with it additional challenges for all parties. Similarly, the extent to which 
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the work of the overall enterprise at Voisey’s Bay is being performed by contractors 

brings with it even further challenges for all the parties. The right approach from a labour 

relations perspective would be for all of the parties on site to recognize that, while there 

may be a number of separate contracting entities working together, they are all engaged 

on one consolidated enterprise.  

 

The concept of having a single or consolidated OHS committee for all on-site employers 

has not yet been implemented at Voisey’s Bay. Why it has not been tried may be an 

indicator that there is not yet at this workplace the cooperation and coordination of effort 

which should prevail.  

 

e) Challenges from Vale’s Business Structure 

The Employer has a small group of managers responsible for labour relations. There are 

two site supervisors called ‘Human Resource Business Partners’ who work on separate 

rotations at Voisey’s Bay and are responsible for the day-to-day labour relations and 

human resources aspects of activities at the workplace. They interact with the Manager of 

Human Resources who is permanently posted to the St. John’s office and visits the site 

only periodically, at best, monthly. Ensuring the flow of accurate and timely information 

from the site to management off-site is critical. Even one participant at the aboriginal 

meetings noted that there was “no one to talk to” since Vale took over from Inco, 

meaning that, in his view at least, there was an absence of sufficient senior management 

at the site.  

While it is recognized that there are other management personnel working at Voisey’s 

Bay, including a General Manager, Mine Manager, Mill Manager and other operational 

managers, their link to and interaction with the labour relations function is not at all clear.  

 

In Vale’s world, the role of the labour relations function is not at all prominent and, in the 

Commission’s view, resides in somewhat of a silo. It appears to be segregated from and 

subordinate to the operations function. In all of the proceedings of this Inquiry, no person 

from the operations side of the business ever accompanied the human resources and 

labour relations personnel. 
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f) Challenges from USW’s Staffing and Structure 

The Union has its own internal challenges arising from its choice of business structure. 

The head of the local is the President, in effect a volunteer, who works onsite on the 14-

day turnaround and thus is only at the workplace for a maximum of one-half of the time 

that the site is operating. The President is also off-duty and is entitled to a rest period and 

some sleep for at least part of the time he is actually at the site. There is also a Vice-

President who can provide back-up, especially if that employee is on the other rotation. 

They are both only able to be engaged part-time in their union duties as they are both 

working employees of Vale. During their 12 hours off-work, both of those individuals 

have to clean up, eat and sleep, as well perform their union duties, before their next 

working day begins. There is little free time available for union duties in that cycle. 

 

These local officials are supported by the USW’s Staff Representative who works from 

and lives in the island portion of the Province. He also has responsibilities for many other 

USW organized workplaces in the Province. His visits to Voisey’s Bay are important to 

providing support to the local, yet those visits occur only quarterly. And of course he 

must then gain access to the site with the permission of the Employer because an 

employer-sponsored flight into the workplace is the only method of access. One can 

understand in that factual context why the Union sought some additional leave privileges 

for its President in the last round of collective bargaining. Even though there is not a 

large workforce, in this remote and new working environment for many workers, having 

infrequent support for the bargaining unit may not be sufficient. Based on the current 

contract language, a larger investment of time and money from the USW may be the only 

way for it to ensure that its members at Voisey’s Bay are adequately informed and 

represented.  

 

g) The Long Labour Relations History 

In the broader context, there is a considerable evidence of a sometimes difficult 

relationship between the Disputing Parties who have nationally known one another 

(through Vale`s predecessor, Inco) for many decades in Ontario (Sudbury and Port 
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Colborne) and in Manitoba (Thompson). A review of the history of strikes between 

Vale/Inco and the USW in Canada is quite instructive.  

 

Sudbury, Ontario            Manitoba     Labrador 

Year Duration  Year Duration  Year Duration 

  1966 24 days  1964 4 weeks  2006 9 weeks 

1969 128 days  1981 13 weeks  2009 18 months 

1975 10 days  1986 2 weeks    

1978/79 261 days  1996 12 weeks    

1982 32 days       

1967 26 days       

2003 89 days       

2007 1 day       

2009 257 days       

 

Put into the context of this history of sometimes lengthy disputes, it is perhaps 

understandable that there might be some spillover of ill-feeling, or at least a heightened 

level of tension, in the local region and in local relationships. The Parties’ own 

relationship at this site has already created the opportunity for two strikes within a short 

period of time. These collective bargaining parties (the Employer and the Union) are not 

new to one another, even though many of the local membership might be new to the 

processes of collective bargaining. In that setting, more extensive dialogue must occur 

between the Union and its membership so that Labrador workers are aware that 

resolution of their issues are impacted, both positively and negatively, by the long-term 

relationship between the Parties. 

 

2. Options to Improve Their Relationship 

 

Thus, the options to improve relations for these Parties are a myriad of necessary efforts 

and changes which will not happen overnight. Because of all of the above factors, there is 

not a single ‘quick fix’ for them. Their relationship is clearly strained; it suffers from two 
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fundamentally different visions as to their respective rolls and functions; it has perhaps 

grown from a fractured history that predates the current players; it is challenged by the 

difficulties presented by local geography; it is challenged by its own brief and disrupted 

experiences in bargaining. Additional resources will have to be invested by both sides, 

but most importantly, an attitude change is necessary. Attitudes can change if 

opportunities for change are created.  The Parties are ‘partners’ in this business venture in 

the broadest sense of that word. They must learn to respect and value each other’s role. 

They are both sophisticated in labour relations and should be aware of the benefits of 

third party intervention, such as advice on mediation and relationships as is offered by the 

Labour Relations Agency. They know how to make it happen. 

 

Both sides need to have more frequent interaction at all management and operational 

levels to ensure that everyone is aware of the issues and problems which may be 

developing. The bargaining unit needs to be able to act as a ‘collective’ and the Employer 

must recognize and respect that fact, as well as the communication consequences that 

flow from it. The Parties are not ‘engaged’ in their relationship here. At the current time, 

it seems that, from what the Commission has learned from the Parties, the only 

employer/union communication which happens at the site is that which arises from a 

problem which has already developed, usually a grievance. Identifying issues before they 

erupt, talking to one another about the challenges as they arise and finding solutions 

before conflict arises are the keys to achieving a peaceful and healthy workplace 

relationship. 

 

Finally, Vale’s organizational philosophy which does not integrate the labour relations 

function sufficiently with the operations function will continue to create difficulties for 

them if not changed. The USW’s level of support and guidance for this remote bargaining 

unit must also change. These two features are small but are also vital ingredients to 

improving the overall labour-management climate at Voisey’s Bay. 

 

Issue 3:  The identification of local, provincial, national or international 

matters that may be contributing factors in this dispute. 
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The Commission initially sought direction from the Parties and asked them to identify the 

matters that each of them believes are contributing factors.  

 

1. Local Factors  

 

The Disputing Parties 

 

 Vale:  The Employer submits that the geographic dispersal of striking workers is a 

local factor which affected the strike. Geographic dispersal creates various impacts, 

including the fact that it is extremely difficult for the union leadership to be accountable 

among a widely-dispersed membership which has been described as “relatively 

inexperienced in labour relations matters”. Communication, the Employer says, is less 

effective and the picketing activities were severely and adversely affected as a result of 

that geographic dispersal. The Employer also suggests that the higher level of 

compensation available to striking members here (some strikers were working elsewhere 

and not entitled to receive strike pay, with the result those not working were able to 

receive larger strike pay) reduced the normal incentive to conclude a collective agreement 

on a timely basis. Finally, the Employer asserts that the Union’s course of conduct during 

collective bargaining, including the Union's ability to take a strike vote and commence 

the strike, without presenting to the membership its offer to the Company, effectively 

contributed to a lengthening of the strike. 

 

In its final submission, Vale acknowledges and adds that the Union’s picketing ability 

was “severely diminished” as the result of the geographic challenges of the strike site, ie, 

the entrance to the air force base at Goose Bay. It also adds, without elaboration, that 

“(p)icketing at a remote site raises serious safety concerns as well as logistical problems 

in that striking workers could not be accommodated, facilitated or transported”. 

  

USW:  The Union offers two local factors that in its view have contributed to the 

strike: 1. the solidarity and resolve of the membership to obtain its bargaining objectives 
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and its support of the bargaining committee; and 2. its inability to effectively 

communicate and persuade others from dealing with the Employer because of the lack of 

access to picketing at the remote Voisey’s Bay worksite. 

 

In its final submissions, the USW offers the comment that “where an employer is seeking 

concessions and a membership is united and committed to resisting them, long strikes can 

result.” At the same time it speculates that, had a mechanism for resolving the strike 

earlier been accessible (presumably a reference to remedial legislation offering 

compulsory binding arbitration), the strike may have ended earlier. 

 

The Interest Groups 

 

Only the two labour-focused organizations identified in their submissions any local 

factors affecting the dispute. 

 

The Federation of Labour has identified the remote nature of the Voisey’s Bay worksite 

as a contributing factor. “The fact that the mining corporation could easily transport 

replacement workers into the remote site without having to physically cross the USW’s 

picket line, set up in the community of Happy Valley-Goose Bay, was just another card 

stacked in favour of the company.”  

 

CUPE, relying on information from a Government website, said: “The mine site is 

supplied by air and sea. Workers at Voisey’s Bay are flown in from other communities in 

the province and reside at a work camp while onsite. There are no current plans to build 

a permanent settlement at Voisey.” and at paragraph 59: “The isolated nature of the 

facility meant it was very difficult to engage in effective picketing or garner community 

support” 

 

2. Provincial Factors  

   

The Disputing Parties 
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 Vale:  The absence of certain features in the Labour Relations Act was also a 

contributing factor to the lengthy strike, according to the Employer. The lack of ‘final 

offer vote’ provisions, the lack of expedited Labour Relations Board processes and 

remedial authority were cited as two examples. In addition, the labour movement’s 

provincial legislative agenda was seen as an adverse factor. The proposed advancement 

by USW of such principles as anti-replacement worker legislation and binding interest 

arbitration, together with the return to a "card-based certification process" in this 

Province, were also identified by the Employer as provincial factors aggravating the 

labour dispute. 

 

In its final submissions, Vale simply expanded upon the various issues noted above. 

Without citing them as recommendations, it is clear that the Employer requests that the 

Commission not respond to any of the union movement’s agenda for legislative change. 

Vale does advance its own desire to see a legislative mechanism that would require a 

union to present the employer’s final offer as a proposal for settlement at some stage in a 

dispute. 

 

 USW:  Many factors are offered by the Union: 1. the failure of the Labour 

Relations Act to allow ready access to the worksite for picketing, the Act’s lack of anti-

replacement worker provisions and the Act’s lack of authority to impose interest 

arbitration to settle lengthy strikes; 2. the need to restore card-based certification 

processes to improve the labour relations climate after certification; and the need to have 

additional authority in an Industrial Inquiry Commission to settle strikes without the 

consent of the disputing parties. 

 

The Union reiterated in its final submissions the two points raised in the preceding 

paragraph, but also added that the suggested solution (from page 41 of the Commission’s 

December Report) of banning striking workers from working elsewhere during a strike 

had not been the subject of much academic literature and had not been instituted 

anywhere else in Canada. The USW submitted that the Commission should recommend 
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to Government that it introduce legislation a) prohibiting the use of replacement workers 

and b) providing measures in which difficult disputes could be submitted to final binding 

resolution mechanisms.   

 

The Interest Groups 

 

Most of the submissions raised the issue of replacement worker legislation and the need 

to either have it or avoid it, depending on the perspective of the Group  

 

The Mineral Chamber, the CME, the Employers’ Council, the Board of Trade and the 

Business Coalition all, not surprisingly given their employer focus, urge the Commission 

to avoid recommending the introduction of anti-replacement worker legislation in the 

Province, generally on the basis that it would upset the delicate balance of power between 

employers and trade unions, giving too much power to unions. 

 

The submissions from the Federation of Labour and from CUPE both understandably 

urge the Commission to recommend the introduction of such legislation to the Provincial 

Government on the basis that the use of replacement workers, known to the union 

movement as ‘scab labour’, unduly prolongs strikes and enables employers to “break the 

strike and if possible the union”. 

 

Other aspects of provincial legislative jurisdiction also came up for attention by the 

Interest Groups. 

 

CUPE has suggested that this Province consider enacting legislation (or perhaps simply 

an amendment to our Labour Relations Act) similar to that in Manitoba where “a union 

or an employer can apply for a mediator to assist in concluding any collective agreement 

if more than sixty (60) days has elapsed since a strike or lockout has commenced.” 

 

The Employers’ Council suggests that this Province should have ‘final offer vote’ 

legislation as it exists in many other provinces, where the employer has one (and one 
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only) opportunity to require a mandatory vote by the bargaining unit to either accept or 

reject the employer’s ‘final offer’. (That procedure should not be confused with the ‘final 

offer selection’ arbitration process mentioned in the Commission’s December Report, 

where both sides would put a final offer to an arbitrator who then must choose one offer 

or the other in its entirely as the final resolution of the dispute.)  

 

The Employers’ Council also believes that the “significant geographic disbursement” 

within the province of Vale’s workers may have led to poor communication between 

USW as bargaining agent and the workers, such that Council doubts “the claim that the 

majority of striking workers still support the job action.”  

 

 

 

 

 

 

3. National Factors  

 

The Disputing Parties 

 

 Vale:  The Employer cited two issues of national impact, namely, the Union’s 

active participation in a national campaign to promote anti-replacement worker 

legislation and the Union’s agenda to align the various bargaining units of the Employer 

across Canada.  Both were identified as factors that contributed to the length of the strike. 

 

In its final submissions, the Employer reiterated the Union's objective to obtain common 

expiry dates for the separate collective agreements and suggested that the Union’s duty to 

bargain in good faith with Vale may have been compromised by the USW linking its 

bargaining demands to those of other bargaining units. No suggestions on how the 

Commission might improve or change this factor were offered.  
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 USW:  The key national factor in the view of the USW is that the Investment 

Canada Act, federal legislation regulating the terms under which foreign investors can 

acquire business interests in Canada, does not impose sufficient terms to ensure the ‘net 

benefits’ to Canada effectively protect and advance employment benefits and 

relationships. 

 

In its final submissions, the Union confronts the Employer’s suggestion, made clear in 

the Commission’s meeting with the Employer, that the USW had a national “anti-Vale 

campaign” and that this campaign, as opposed to the Labrador workers’ desires, led to the 

long strike. In essence, USW denies the logic of Vale’s position and points to the 

inconsistency between alleged purpose and adopted measures. The USW asks, for 

example, that if the strike was intended to support the Ontario bargaining units, why it 

had not ceased when those units settled. There were no suggestions on how this issue 

should be addressed by the Commission. 

 

The Interest Groups 

 

The Mineral Chamber believes and states that ”labour demand in the resource sector in 

Newfoundland and Labrador, as well as throughout Canada is such that striking workers 

with marketable skills can readily find alternative employment while a strike is in 

progress, thereby reducing the urgency to seek a solution to the dispute.” 

 

The CME offers that “The situation at Voisey’s Bay is not being driven solely by local 

labour relations issues; rather it is the result of an orchestrated campaign on the part of 

USW to link in with the now-settled Ontario labour dispute and in their words – ‘Bring 

Vale to its knees’.” 

 

The Employer’s Council identifies the national issue this way: “The striking workers at 

Voisey’s Bay are part of the United Steelworkers Union’s national campaign for anti-

replacement worker legislation…This is a union political strategy in which individuals at 
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the local level are being used as leverage in a national issue, potentially without their 

knowledge or support.”  

 

The Board of Trade has a similar view, expressed in its brief: “While there may be some 

strategic decisions made locally in consultation or collaboration with international 

entities, the fundamental issue is provincial and national: what should the legislative 

environment be with respect to replacement workers.” 

 

For its part, the Federation of Labour, in a section entitled “National Factors – Foreign 

Investment with Little Net Benefit form Canadians” offers the view that: “The rules 

governing foreign investment in Canada is another factor that should be considered by 

this Inquiry”, and that “….in the face of rampant globalization, Canada, many have 

argued, needs more tools to regulate foreign investment, to make sure that it helps our 

economy rather than hollowing it out. The current Canada Investment Act does not do 

this.” 

4. International Factors 

 
The Disputing Parties 

 

 Vale:  The Employer identified two activities of the USW that it believed had 

international character. The Union's participation in the anti-globalization movement by 

the labour movement and the USW’s anti-Vale campaign, attacking the Employer as a 

"Brazilian mining giant" throughout the dispute were both characterized as being 

contributing factors to the lengthy dispute. 

 

These two factors were simply restated in the Employer’s final submissions, without 

recommendations. 

 

 USW:  The Union suggests two factors of an international nature: 1. the ability of 

Vale as a multinational company to continue production elsewhere in the world during 

the strike, thereby eliminating financial hardship to the Employer during the strike, and 2. 
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Vale’s expressed desire, through the words of its CEO, to weaken the USW and the 

collective agreement through the strike process. 

 

In its final submissions, the USW restated the two factors above that it had identified as 

international issues affecting the strike, without comment on how the Commission might 

effect improvement. 

 

The Interest Groups 

 

The Mineral Chamber has offered the suggestion that “globalization of the resource 

sector has begun to pit large international sector unions……against large transnational 

companies. Both have sufficient resources to engage in a protracted labour dispute”. 

 

The Employer’s Council submits in a similar vein that “The globalization trend in 

business is forcing all unions to demonstrate to their membership and potential 

membership that unions are still relevant and valuable”. 

 

The Board of Trade’s submission on page 1 comments that “while both labour and 

management in this case have local organization, representation and leadership, both 

are part of a larger picture. The employer is part of a global organization and the union 

is affiliated with an international labour group.” 

 

The Federation of Labour opens its detailed brief on the subject saying “Trade unions 

throughout the world have decried and fought back against the erosion of workers’ rights 

under globalization, viewed as a race-to-the-bottom economic system that is arguably at 

the root of the latest planet wide financial and economic crisis.” 

 

CUPE, under the subject of “Globalization”, sees the problem as being one-sided only 

when it notes: “The Province could use its powers over labour legislation to attempt to 

restore the balance between a small group of employees in a certified bargaining unit in 

one work site in the Province dealing with one of the largest corporations in the world.” 
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Commission’s Commentary on Issue 3: 

 

This Issue directs the Commission to identify factors contributing to the strike, being 

focused on or originating from one of four geographic areas – local, (which we interpret 

to be the Labrador region of this Province), provincial, national or international. While it 

is the Commissioners’ belief that some of the factors discussed below may have overlap 

from one area into the other, they will be discussed in terms of the region which has the 

closest connection, identifying the overlap into the other area. Some of these matters do 

not easily fall into just one of the four categories. 

 

 

1. Local Factors 

 

a) Remoteness of the Voisey’s Bay Site 

It is without doubt that one of the most compelling factors which contributed to the 

length of the dispute was that fact that Voisey’s Bay is a remote and isolated workplace. 

Within this single factor, there are a number of matters arising from the location of the 

mill and mine workplace in Voisey’s Bay. 

 

The fact that ready access to the site for individuals was only available through flights 

controlled by the Employer made it an easier location into which replacement workers 

could be brought without conflict, as well as a more difficult place to establish a picket 

line. The isolation of Voisey`s Bay has been detailed in the discussion under Issue 2 

above and does not require restatement here. The remote location did contribute to the 

length of the strike in the Commission’s view. The Employer’s decision to bring in 

replacement workers would have been more difficult to implement had the site been in 

the middle of an established community. At the same time, the Union’s picket line as a 

means of peaceful persuasion was rendered ineffective because the Union could not 

picket at the remote site, rather they had to form their line outside the airport in Happy 

Valley-Goose Bay from which airport flights to Voisey’s Bay were dispatched. 
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Individuals doing business with Vale simply did not have to confront or be confronted by 

Union members at the Employer`s place of business or operations. Replacement workers 

who chose to do the work of the strikers were effectively able to do so without crossing a 

picket line, a circumstance which is not usual. Thus, some of the ordinary and expected 

effects of a strike did not exist at Voisey`s Bay. 

 

This remote site operates on a 24/7 basis, where only one-quarter of the entire workforce 

is available for a Union meeting at any one time, because the other rotation of 50% are 

away from the site and approximately 25% of the workforce (one-half of those on site) is 

actively working at any one time. Thus only the 25% who are ‘at rest’ would be available 

for a Union meeting. This would create challenges for the Union in development of local 

leadership and consensus building among the membership. There is no opportunity for all 

members of the bargaining unit to meet together, challenge each other, discuss and decide 

on collective issues. Once again, this issue was explored somewhat by this Commission 

in Issue 2 above. It is sufficient to say that this characteristic of the workplace would 

have slowed the communication process for the Union and may have impacted the strike 

by not allowing an environment where lively discussion among members could ensue. A 

bargaining unit able to meet fully would then become more cohesive in its position, 

following which the employer should have a better understanding of the real issues to 

which it must respond. The model upon which the labour relations world is developed 

assumes that a dialogue is to happen. It is difficult to believe that it happened here. 

 

In a location such as northern Labrador, where none of the customers of the Employer are 

resident, where there is no community demand for the product and where there is little 

visibility of the site for both media and members of the public, the expected economic 

and social pressures on an employer and a union to settle a strike did not come into play. 

Even managers having to cross a picket line is an aspect of the normal model and, 

because co-workers want to `get along` with one another, crossing a picket line is 

uncomfortable  Public expressions of support for or disagreement with the workers are 

another normal attribute. Compare for example the Purity products labour dispute in St. 

John’s which also occurred during 2010.  There, where customers were deprived of 
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access to the familiar products once supplies ran out, where competitors were able to 

substitute their products for those of the employer, and where the public were able to see 

and respond to the picket line and boarded up premises, daily either by driving by the 

building or watching coverage on television, the ordinary economic forces intended to 

arise from a work stoppage clearly could come into play. For Vale and the USW, this site 

did not allow those and other forces to be present. 

 

b) The Aboriginal Community 

The presence of aboriginal employees and their communities in the Labrador context is 

another local factor which may have impacted and lengthened the dispute. The USW has 

a right and duty to represent a unit of Vale’s employees at Voisey’s Bay in their 

employment relationship. At the same time, the Innu and Inuit groups each have a 

superseding agreement, an IBA, which gives their membership employment preferences 

at Voisey’s Bay. There are aboriginal employment targets in these agreements which 

Vale (and its contractors) must maintain. A significant number of unionized employees at 

the site are aboriginal. Vale states publicly that the majority of workers at the site are 

aboriginal, but that statistic may include workers for the aboriginal subcontractors as 

well. There is a substantial variation in the level of experience and familiarity with 

collective labour relations among aboriginal workers. Although some aboriginal members 

on the Union’s bargaining committee are more experienced with collective bargaining 

principles, others found themselves on a steep learning curve.  

 

This variability in familiarity with the process would be a complicating factor in this 

dispute, but the Inquiry was unable to determine the extent to which it may have affected 

the strike.  

 

Before the strike, the aboriginal communities were unhappy with the level and type of 

employment achieved by their membership, even though it may have exceeded minimum 

IBA requirements. This concern predates the change in ownership and control from Inco 

to Vale. The project has not yet delivered what these communities expected in terms of 

higher status jobs and cultural respect in the workplace. It is for a Union much easier to 
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engage and hold unhappy workers in a lengthy strike than to engage and hold content 

workers in the same process. The aboriginal communities were unhappy and disappointed 

with both the Union and the Employer because of the adverse effect that the lengthy 

strike had on life in their communities and the social unrest that it generated. The 

December Report identifies some of those societal impacts. Perhaps their disappointment 

arose from perception or a misapprehension of their rights, but disappointment is a 

subjective, not objective feeling. It drove the aboriginal community view and it was 

unambiguous. 

 

Collective bargaining values are new to aboriginal communities. Picketing by some 

workers, other workers crossing picket lines and replacement workers who sometimes 

were family members of the picketers all created stresses in the close-knit native 

communities of Labrador. They were not ready for the inevitable consequences of a long 

strike. 

 

The lack of familiarity with collective bargaining and the difficulties the remote site 

posed for effective Union meetings may go some way in explaining why the 

disappointment in the aboriginal communities did not generate proposals from USW to 

change the Collective Agreement to address that disappointment. 

 

The Commissioners were able to see the tension when, at Inquiry meetings in Labrador in 

December 2010, Innu and Inuit leaders were brought together with Employer and Union 

representatives to discuss impacts that the dispute was having on the aboriginal 

communities. Did the consequences of that meeting itself shorten or lengthen the strike? 

It is difficult to determine in hindsight, but the discussion clearly impacted all of the 

parties in the room. 

 

2. Provincial Factors 

 

c) High Industry Demand for Skilled Workers 
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In Newfoundland and Labrador there was during 2009 and 2010 a high demand for many 

construction and higher skilled trades. A significant number of the workers from 

Voisey’s Bay who were on strike were able, because of the high demand skills they 

possessed (equipment operators, for example), to find alternate employment elsewhere in 

the Province to supplement their incomes. Some found that alternate employment 

elsewhere in Canada, which may make this a ‘national’ factor as well. Because those 

working elsewhere were not entitled to receive strike pay, it allowed the USW to 

consolidate its strike pay into a relatively larger fund from which it paid a smaller number 

of striking but non-working members. As a result, those remaining USW members each 

received a larger amount per employee than that which would have been paid if none of 

the workforce had been able to gain other employment. Although strike pay was 

significantly less than what each worker would have received from active work, it was 

large enough to allow workers’ families to more readily finance at least the essentials of 

daily living.  The larger strike pay may have lengthened the strike because less economic 

pressure would have been exerted on workers. 

 

d) Union’s Communication Challenges 

Because workers at Voisey’s Bay often come from remote communities in Labrador, and 

elsewhere in the island of Newfoundland, once they left the worksite following the 

commencement of the strike continuing contact with and direction from them would be a 

challenge for the USW. Compare that circumstance to one where all the workers live in 

the same community as the workplace or in neighbouring communities, as for example a 

fish plant, where calling the workers together to discuss ongoing issues arising from the 

dispute would be an easy mechanism for union communication. In this case, there was a 

core of workers from the Happy Valley–Goose Bay area, some came from communities 

along the Labrador coast and some from communities scattered throughout the island of 

Newfoundland. Communicating a consistent, uniform and timely message to them would 

not be easy, given the geography.  

 

e) The Labour Relations Act  

This multi-faceted provincial factor requires a somewhat detailed discussion. 
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On November 25, 2008, USW gave Vale notice of its intention to commence bargaining 

for a renewal of the collective agreement between them. This action engaged the 

provisions of section 75(a) of the Labour Relations Act which states as follows: 

75. Where a party to a collective agreement has given notice under 

section 73 to the other party to the agreement  

 (a) the parties or their authorized representatives shall, without delay, 

and no later than 20 clear days after the notice was given or a further time 

that the parties may agree upon, meet and begin to bargain collectively in 

good faith and make a reasonable effort to conclude a renewal or revision of 

the agreement or a new collective agreement;                       (emphasis added) 
 

While the Act does not further define ‘good faith’, there is a substantial body of decisions 

from the Board which adopt the approaches to the meaning of the phrase from other 

Canadian labour relations boards. It can be fairly said that the expectations cast upon the 

parties by the legislation would be well understood by both the USW and Vale. 

 

One year later, November 23, 2009, Vale filed a complaint with the Newfoundland and 

Labrador Labour Relations Board that USW had contravened section 75(a) of the Act. At 

a point in August-September 2010, the USW filed with the Board a reply to certain 

allegations by Vale which the USW asserted amounted, amongst other things, to a 

complaint by it that Vale had contravened section 75(a).  These complaints remained 

unresolved as of the settlement of the dispute, on January 26, 2011 and, as a part of the 

Return to Work Agreement between the Parties, they each consented to the withdrawal of 

all matters before the Board.  

 

In Canada, the legal relationship of employer and employee is not a solely private matter. 

As a matter of civil rights, the regulation of that relationship predominantly lies with the 

provinces. The federal government only exercises jurisdiction in this respect over a small 

part of the Canadian workforce employed in federal undertakings. As a matter of public 

policy, Canadian provinces have generally decided to provide that employees should 

have the right to aggregate in groups for the purposes of dealing with their employers on 
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terms and conditions of employment. The public policy corollary of this right on the part 

of employees is an obligation on the part of employers to deal with employees through 

collective organizations, namely trade unions. Since the passing of the Canadian Charter 

of Rights and Freedoms in 1982, these policy decisions have been held to engage the 

constitutionally protected rights of free speech and free association. 

 

 In Newfoundland and Labrador, the principal statutory manifestation of this policy 

decision, both prior to and after the Charter, is the Labour Relations Act. The Act not 

only contains these rights and obligations, it also includes a structure of processes and 

supports providing: i) a framework for the acquisition of the right to bargain as a 

collective, both the facilitation of that right and the constraints upon it, and ii) protections 

in the event that either the right or the constraints are not honoured. For example, 

employees, unions and employers are told how the right to bargain must be acquired, the 

minimum length of agreements arising from the exercise of the right, when they must 

bargain, what they cannot say to the other parties, that they must ask the state for 

assistance in the bargaining process, and what they cannot do to settle their differences 

during and after the term of an agreement. Prime among the instruments that the Act 

creates, in order to implement the policy, is an administrative tribunal called the Labour 

Relations Board. 

 

It is evident that the state’s interest in employee/employer relationships goes well beyond 

the idea that matters should not get out of hand and lead to dangerous conflicts, as we 

have sometimes seen historically, but that there should be an optimal functioning of the 

relationship. The legislative scheme is designed to support public goals reflecting the 

desire for a strong economy as well as a fair distribution of the benefits of the economy. 

The mechanisms provided by the Labour Relations Act are not simply a means to 

structure the inherent conflict between a trade union and an employer, or as one writer 

referred to it, “regulated industrial warfare”; they are also the means to achieve these 

public goals. The events of this dispute have put in question the adequacy of these 

mechanisms to cover all fact situations that may arise. 
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Unresolved complaints to the Labour Relations Board potentially have a number of 

effects. Firstly, they may distract a party which believes the opposite party is not ‘playing 

by the rules’ from a focus on the bargaining issues at hand. Secondly, they may provide a 

justification for a party not participating in bargaining, pending the Board’s determination 

of the complaint. Thirdly, such complaints can be used as a weapon in the war of words 

between the disputants, with the intent of undermining the confidence of the parties in 

their negotiators. Fourthly, a party may be able to frustrate the process by not ‘playing by 

the rules’ with the result that one of the conditions under which collective bargaining is 

required to occur does not exist and the purposes of the Act are defeated. All of the 

foregoing will tend to protract a dispute. 

The powers of the Labour Relations Board to deal with a complaint of a breach of section 

75 are outlined in section 122 of the Act, which reads as follows: 

 (1) Where a complaint is made to the board under section 122 the chief 

executive officer of the board may serve a notice of the complaint on the 

person against whom the complaint is made, and the chairperson may 

appoint an officer to inquire into the complaint and try to effect a settlement.  

 (2) Where the chairperson does not appoint an officer under subsection 

(1) or where the officer is unable to effect a settlement within the period that 

the chairperson thinks reasonable in the circumstances, the board may 

inquire into the complaint.  

 (3) The board may refuse to inquire into a complaint in respect of a 

matter that, in the opinion of the board, could be referred by the complainant 

to an arbitrator, arbitration board or other body under a collective 

agreement.  

 (4) Where, in the opinion of the board, a complaint is without merit, the 

board may reject the complaint.  

 (5) Where the board is satisfied after an inquiry that an employer, 

employers' organization, trade union, council of trade unions, employee or 

other person has failed to comply with subsections 122(1) to (3), the board  

 (a) shall issue a directive to the employer, employers' organization, 

trade union, council of trade unions, employee or other person concerned to 

do or to stop doing the act in respect of which the complaint was made;  
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 (b) may, in the same or a later directive, require the employer, 

employers' organization, trade union, council of trade unions, employee or 

other person concerned, as the circumstances may require,  

 (i) to reinstate an employee suspended or discharged contrary to those 

provisions,  

 (ii) to pay to an employee or former employee suspended or discharged 

contrary to those provisions compensation not exceeding the amount that, in 

the opinion of the board, would have been paid by the employer to the 

employee,  

 (iii) to rescind a disciplinary action or monetary or other penalty taken 

or imposed contrary to those provisions,  

 (iv) to pay a person compensation not exceeding the amount that in the 

opinion of the board is equivalent to the monetary or other penalty imposed 

on a person contrary to those provisions, or  

 (v) to pay to an employee in respect of a failure to comply with the 

provisions referred to in subsection 122(1) compensation not exceeding the 

amount that, in the opinion of the board, is equivalent to the remuneration 

that would have been paid to the employee by the employer if the employer 

had complied with the provision referred to in subsection (1) of that section. 

 

A review of this section makes it clear that the remedy for a breach of section 75 is 

directory in nature and essentially involves a finding of a contravention, followed by a 

direction to do, or to stop doing, the activity upon which the complaint was made. The 

limited range of options provided to the Board by this section should be compared with 

the broader authority of other boards, for example the Canada Industrial Relations Board, 

whose remedial authority is described in the Canada Labour Code as follows: 

 

99. (1) Where, under section 98, the Board determines that a party to a 

complaint has contravened or failed to comply with subsection 24(4) or 

34(6), section 37, 47.3, 50 or 69, subsection 87.5(1) or (2), section 87.6, 

subsection 87.7(2) or section 94, 95 or 96, the Board may, by order, require 

the party to comply with or cease contravening that subsection or section and 

may 

b.1) in respect of a contravention of the obligation to bargain collectively in 

good faith mentioned in paragraph 50(a), by order, require that an employer 

or a trade union include in or withdraw from a bargaining position specific 

terms or direct a binding method of resolving those terms, if the Board 
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considers that this order is necessary to remedy the contravention or 

counteract its effects; 

 

The tools available in the federal jurisdiction are clearly more extensive than those 

available to the Newfoundland and Labrador Labour Relations Board. They offer a 

‘surgical’ intervention in the bargaining process. 

 

However blunt the mechanisms of Newfoundland and Labrador’s Labour Relations Act 

may be, they are of no use at all if they cannot be accessed in a timely manner. As stated 

above, a delay in the determination of an unfair labour practice complaint may be to the 

advantage of one party or to both. It cannot be said that such delay ever serves the public 

interest in the optimal functioning of the collective bargaining process.  

 

It is not fair to say that the delays in the processing of the complaints in this dispute were 

the ‘fault’ of the Labour Relations Board, if they are evaluated in the current context of 

how the system operates within this Province. 

 

A convenient review of the procedural history of the complaints filed by Vale and the 

USW in this dispute is contained in the written reasons of the Board in Vale 

Newfoundland and Labrador v. USW Local 9508, [2011] L.R.B.D. No.1. The Board has 

the authority under the Act and its Rules to abridge or extend the time period for filing 

replies. It appears that the usual practice of the Board was followed in this dispute. As a 

result, it was February 10, 2010 before the matter was ready to be set down for a hearing. 

(Note: The USW’s complaint arose in a reply to an amendment to the original Vale 

complaint against the USW.) Thereafter, a consensual process was used to establish dates 

for hearings; the first date for the hearing of the complaint was set as May 6, 2010.  

Various dates after that were scheduled and postponed, or not used, all at the instance of 

the parties (primarily Vale). In this dispute, it can be fairly said that the Board was 

available to a far greater degree than the Parties. One is caused to wonder at the sincerity 

of Vale’s strong submissions before the Commission imploring it to deal with its 
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complaint of the Union’s behaviour in light of the factual history of its own lack of 

availability to proceed promptly with its complaint before the Board.   

 

From the viewpoint of the public interest in a determination of the good faith bargaining 

issues in a strike which had been ongoing for nearly four months by the time the first 

complaint was laid, the Board processes utterly failed. 

 

It appears to the Commission that the Board and the Parties all fell into the trap of 

treating this dispute as a private matter, that is, without having public significance. There 

is in the Commission’s view always a public interest in the proper functioning of the 

collective bargaining process. It was therefore incumbent on the Board to proceed with 

the complaint expeditiously. 

 

This pattern of lengthy timeframes for the conclusion of matters before the Labour 

Relations Board is not unique to this dispute. The Commissioners are all practitioners in 

the area of labour law and recognize that the Board is made up of part-time individuals 

who have demands upon their time through their other jobs, such that at any given time 

they will have committed themselves for significant periods, perhaps over as much as a 

six-month period going forward. Similarly, the number of lawyers practicing in this 

Province in the area of labour law is relatively small and they are likewise at any given 

point in time committed to various other matters for many months into the future. The 

current date-setting practice involves coordination of the schedules of at least five 

individuals, that is, three Board members and a lawyer representing each side, plus any 

number of witnesses. This approach guarantees delay. 

 

The Board already has a practice of setting the dates for a hearing regarding an unfair 

labour practice complaint involving the termination of an employee as soon as the 

complaint is filed. There is no reason why this practice could not be extended to other 

matters before the Board.   
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In this Province, the volume of matters before the Board makes it difficult to justify 

having a full-time Board. Over the ten-year period concluding at the end of 2010, the 

annual number of hearing days ranged from a low of 5 days to a high of 112, with all 

years but one being below 81 days. Given that Board members also have Board duties 

other than the actual hearing days, it would seem possible and prudent to assign a certain 

number of days per month as ‘hearing days’ in advance of any proceedings. Board 

members would have to be compensated for reserving these days. It would allow the 

Board to be much more assertive in setting dates as practitioners would be able to govern 

themselves accordingly with advance knowledge of the dates when the Board would be 

sitting. 

 

There is yet another aspect of the scheduling conundrum. For matters in respect of which 

the Board does conduct hearings, those hearings can often be quite lengthy. The Labour 

Relations Board is a specialized administrative tribunal. The advantage of such an 

administrative tribunal is its ability to dispose of matters using its own expertise on the 

basis of filed evidence and its own investigation, without requiring a hearing on all 

matters. The Board does not hold hearings on all matters, but appears to feel that all 

issues within an application are appropriate to the hearing in the event that one is ordered.  

 

The legislative mandate of the Board to limit the scope of a hearing is not clear and this 

may be the reason it does not currently limit the scope of hearings. Focused hearings, 

with the Board identifying the issues which are considered to require further evidence 

and argument, would also foster the prompt disposition of proceedings. 

 

All of the above scheduling challenges related to the functioning of the Laour Relations 

Board may have contributed to the length of this dispute. 

     

f) The Presence of an Industrial Inquiry 

It is the Commission’s view that the very creation of an Industrial Inquiry in the midst of 

a difficult labour dispute could be a contributing factor in the length of the strike and 
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probably lengthened the dispute here, even though Government’s intention was exactly 

the opposite.  

 

It is clear that there was a sense within the Union and its membership that, even if the 

Inquiry could not legislate terms of a new collective agreement or force the Parties to 

make compromises that they would otherwise not be willing to make, the very presence 

of a body imposed by the Provincial Government would cause the dispute to end earlier 

than it would have otherwise. That perception may not have been correct in hindsight.  

 

The Inquiry’s investigative processes were somewhat adversarial in nature in spite of the 

Commissioners’ efforts to discourage that approach.  The structure provided a forum for 

each of the Parties to criticize the behaviour of the other.  As was explained more fully in 

the December Report, the Commissioners’ efforts to mediate or arbitrate the dispute were 

fruitless. 

 

The Parties were at a stalemate when this Inquiry was created. One often eliminates 

stalemates by making a bold move or a compromise. Why would a party choose to make 

a bold move when a third party entity might suggest something better? Once the 

December Report was out and the Commission’s recommendations were known, the 

Union voted on accepting the Inquiry’s proposals, perhaps intending to exert pressure on 

the Employer. Vale took the approach that their energies should be placed on direct 

communication with the USW, and Vale was quite reluctant to engage in the dispute 

resolution suggestions made by the Commissioners.  

 

On the other hand, the Inquiry’s recommendations contained in the December Report 

became a proxy for a final offer which the parties then had to accept or reject. Once this 

position was rejected by either party, the other would be obliged to re-evaluate its own 

position. Thus, ultimately there may have also been some acceleration effect from the 

Inquiry, such that its overall impact on the length of the dispute is more difficult to 

determine, but it certainly has an impact on the Parties. 
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g) The Parties’ Conflicting Priority Demands 

The Union local at Voisey’s Bay had made, as a strategic decision, a demand for a 

contract expiry date that would allow line-up of the Voisey’s Bay contract expiry with 

expiry of the contract achieved by the USW locals at other Vale operations in Ontario 

(Sudbury and Port Colborne),. It was an objective that the Union believed would enhance 

its bargaining power in the next round of negotiations. The Employer refused from the 

outset to allow that objective to be achieved; in fact, their denial of that objective was at 

one point a precondition to the Employer even looking at the Union`s other demands. 

 

Similarly, the Employer made a demand for a change in the employee bonus structure 

from one tied to the world price of nickel (the so-called ‘Nickel Bonus’) to a new plan in 

which corporate return and employee productivity were the inputting factors. The Union 

saw this change as a form of contract stripping and compensation reduction. It resisted 

the change, initially opting for the continuation of the Nickel Bonus as a high priority in 

its negotiating position. 

  

What stood in the way of progress was Vale`s one-by-one approach to negotiating the 

remaining items versus the USW`s desire to trade complete `packages` of outstanding 

items. 

 

In the end, it appears that the Union realized that it would be unable to achieve its 

duration objectives. At the same time it also acceded to the Employer’s demand for a new 

bonus plan. The deal that was achieved in February of 2011 was very similar to that 

which it could have achieved in the fall of 2010. 

 

3. National and International Factors 

 

h) Federal/Provincial Jurisdiction  
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Vale purchased Inco’s businesses in Canada in 2006. Voisey’s Bay Nickel Company 

(VBNC) was then a wholly owned subsidiary of Inco. VBNC already operated the mine 

and mill in Labrador as a going concern. Thus, Vale took over Inco’s position without 

change. Vale is a corporation which finds its home and origins in Brazil. It is new to 

Canada. 

 

The Investment Canada Act is federal legislation regulating, by a review process, the 

terms under which a non-Canadian company like Vale can acquire assets within Canada. 

The Labour Relations Act of Newfoundland and Labrador is provincial legislation 

regulating the terms under which employers and unions operate within this Province. 

There is no ‘nexus’ between these two pieces of federal and provincial legislation. 

 

Because the federal government does not have labour relations jurisdiction for most 

business activities within Canada (it does with respect to interprovincial transportation, 

shipping, banking and generally what are known as ‘federal undertakings’, but not 

resource development), when the federal foreign investment review process is 

undertaken, provincial concerns for the labour relations aspects of that acquisition are not 

necessarily part of the federal review process. While there is already some 

communication between both governments on provincial aspects arising from the 

application by a foreign entity to take over control of an existing Canadian business, the 

amount of integration of federal and provincial interests may not be adequate to ensure 

that nothing ‘slips between the cracks’. It is, after all, a federal review. The complexities 

of a change in corporate philosophy, especially the employment impacts, demand a multi-

faceted and unified approach involving both levels of government.  

 

This disconnect did not allow the provincial labour relations regime to be tuned or re-

tuned to the consequence of new ownership. The labour relations consequences of that 

disconnect may be exacerbated when, as will be seen in the discussion below, the new 

owner is a foreign corporation with an approach to labour relations that may not be 

consistent with Canadian values. 
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i) Multi-National Corporations in Canada 

The entry of global and diverse corporate entities into Canada to conduct business 

activities is a relatively new feature of Canadian business. In Newfoundland and 

Labrador, we already have had some but limited exposure to foreign investment in our 

business community. Based on international trends, more rather than less foreign 

investment is likely into the future. Because of the lack of expertise that the 

Commissioners have in this new and evolving business reality and its consequences, 

outside advice in the form of a ‘Discussion Paper’ with respect to the labour relations 

consequences was sought.  

 

Professor Gregor Murray of the Interuniversity Research Centre on Globalization and 

Work (CRIMT) at the University of Montreal leads a group of academics and labour 

relations practitioners who are currently studying this new feature of Canadian business 

in the context of the labour relations implications. His qualifications and role, as well as a 

brief description of the group with whom he is associated, are described in his Biography 

appended to the Discussion Paper which he has prepared. That Paper is attached as 

Appendix ’B’ to this Report. 

 

The primary purpose for which the Inquiry commissioned this Paper was to open a 

provincial, and perhaps even a wider, dialogue on this very important topic. Whether one 

agrees with all of the conclusions of the Paper is not as important as using it as an 

opening for the necessary dialogue which must begin about the emergence of this 

growing feature of the business community. 

 

The theme of Dr. Murray’s study is that traditional methods of provincial labour 

regulation do not seem to be capable of influencing or determining the demeanour of a 

multi-national corporation (or ‘MNC’ as Dr. Murray abbreviates them) in respect of 

labour relations. That demeanour may be a feature of what Dr. Murray describes as their 

country of origin ‘DNA’ (another one of Dr. Murray’s terms) or may be opportunistic, 

that is, taking advantage of local deficiencies/advantages depending on in which 
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jurisdiction they operate. Outsourcing to other jurisdictions is not a new feature of 

Canadian business. If a Canadian regulator wants to have the multi-national 

accommodate the prevailing national/regional/provincial labour relations values, it means 

that non-traditional tools, like imposing contract obligations such as mandatory 

disclosure (see Dr. Murray’ paper for more details) may be required to ensure that 

Canadian labour relations values are preserved. 

 

Moral suasion by government is a traditional tool often used to bring parties to the end of 

a labour dispute. The moral suasion effect from intervention by a provincial premier 

would likely be less on a large multi-national corporation than it would be on a local 

company or on a local/national trade union. Some of these corporate entities have annual 

budgets that are larger than those of a province. If they have operations in other 

jurisdictions, they can choose to allow one operation to remain closed and simply ramp 

up the volume at another location to achieve their overall production requirements. 

Although national and international trade unions have significant financial support that 

can be used to support a local union for a long period of time in a labour dispute, their 

economic ‘clout’ is far inferior to that of the multi-national corporation. 

 

Vale is a large multi-national corporation headquartered in Brazil. The USW’s 

international campaign against Vale was an attempt by the Union to respond to the 

agility/magnitude/flexibility of this powerful corporation. The success of that campaign 

was never explained at the Inquiry. It may have displayed to the Union’s membership 

that they were engaged in a creative activity against the Employer and it may have had a 

short-term morale boosting effect on their membership, but the Commissioners are 

unable to determine that it had any real effect or impact on Vale. In the context of their 

negotiations, it was clearly a distraction that may not have assisted in the resolution of 

this dispute. If this campaign were to continue, it could also stand in the way of any 

relationship building efforts that may be initiated. 

 

The fact that Vale is a multi-national entity is not necessarily a positive or negative thing 

in itself. How the USW adapted to its presence during the recent strike may have affected 
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the duration of the dispute. How Vale adopts Canadian industrial relations values and 

adapts to reasonable Canadian expectations will be the long term test for it, or for that 

matter, any other such corporation. 

 

Trade unions like the USW will also have to be adaptive in their manner of dealing with 

such large international corporations because there may not be the same need for such 

entities to respond to the existing regime as there would be for domestic operators. Trade 

unions and regulators will have to find ways to make it beneficial for ‘MNCs’, to use Dr. 

Murray’s acronym, to accommodate Canadian labour relations values. 

 

Issue 4:  A discussion of any impacts this dispute may be having on 

other labour-management relationships. 

 

The Commission is aware that there are at least four other collective bargaining regimes 

which are working at the Voisey’s Bay site and in which USW is involved as bargaining 

agent. Each of these entities is a joint venture or partnership type of business entity 

having aboriginal investment. Each entity performs work for Vale in support of the 

business enterprise. 

 

a) Labrador Catering Limited Partnership, a partnership involving East Coast 

Catering, an existing provincial business, and the Innu Nation, provides catering and 

housekeeping services to the site. USW Local 9508 is the certified bargaining agent. In 

August 2009, during first collective agreement negotiations, a strike was commenced and 

it continued until February 2011 when negotiations resumed following the settlement of 

the Vale dispute. A four-year agreement has been achieved.  

 

b) Torngait Services Inc., a national company (ATCO Frontec) operating in partnership 

with the Nunatsiavut Government (representing the Inuit people) performs such site 

services as snow clearing, loading and the movement of concentrate material to the ship 

loading facility. The USW is certified bargaining agent, but the employer there disputed 

whether USW Local 9508 or USW Local 6480 represented the employees. According to 
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the USW, that dispute, together with complaints of unfair bargaining filed by both sides, 

have all been set aside and the parties have now engaged in collective bargaining. The 

existing contract expired in March 2011. There was no strike by Torngait employees 

during the currency of the Vale strike. 

 

c) ASC Innu Security Limited Partnership, a joint venture involving an existing 

operating company (Atlantic Safety Centre) and the Innu Nation, provides security and 

airport support services at the site. USW Local 9508 is certified bargaining agent. In 

August 2009, in the midst of first collective agreement negotiations, a strike commenced 

and continued until the settlement of the Vale dispute, after which negotiations quickly 

resumed and concluded with a new collective agreement for a three-year term. 

 

d) Ushitau Maintenance Limited, a joint venture with the Innu Nation and GJ Cahill/ 

Iskueteu ABB, a national business entity, provides maintenance in the concentrator and to 

the ship loading facility. For this company, the USW Local 9508 is certified bargaining 

agent. During renewal negotiations in June 2010 following the expiry of a first collective 

agreement on March 31, 2010 a strike was commenced and it continued until negotiations 

resumed once again in March 2011 following the settlement of the Vale dispute. 

 

The Disputing Parties 

 

 Vale:  The Employer takes the position that this labour dispute was limited to the 

Voisey’s Bay worksite only and submits to the Commission that accordingly its current 

Report “should not extend beyond the scope of the relationship and the labour dispute 

between Vale and USW”. With respect to the four contractors at the site whose employees 

are also represented by USW, Vale takes the position that they are independent 

contractors who have not been involved in the Inquiry. Vale has no comment on any 

possible impact that the dispute may have had on them. Similarly, with respect to the 

other contractors at the site (presumably including Toromont Cat) whose employees may 

be represented by other unions, Vale is not aware of any impact that the strike may have 

had on their labour-management relationships. 
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In its final submissions to the Commission, the Employer simply restates that position 

and encourages the Commission not to allow this dispute to be used as a “forum to 

advocate for the fundamental overhaul of the labour relations regime in the Province…”  

 

 USW:  The Union makes the following succinct statement on its view of the 

broader impacts of this dispute: “Typically, a long and difficult strike about 

concessionary proposals may have a number of effects on workers. The strike may have a 

chilling effect on workers exercising their rights to strike – they may be reluctant to do 

so, fearing that their employer will force a long and difficult strike. The strike may 

prompt other employers to engage in similar bargaining strategies and tactics.” 

 

The USW did not make a specific reference to this suggested impact in its final 

submissions. 

 

The Interest Groups 

 

Some of the comments with regard to provincial impacts made by the organizations that 

made submissions could also be considered as relevant here, but none of the submitters 

made reference to the other more immediate collective bargaining units working at the 

Voisey’s Bay site. They are the closest other labour-management relationships which 

could be impacted by the Vale/USW dispute. 

 

The Employers’ Council saw only minimal short-term impacts, but cautioned that: “The 

short term impact on labour-management relations in this province as a direct result of 

this dispute has been minimal. However, the calls for anti-replacement worker legislation 

from third parties to the dispute………have caused anxiety among unionized employers.” 

 

The Federation of Labour noted the following concern: “Workers at other mines in 

Newfoundland and Labrador, indeed throughout the country, are worried that their 
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employers will copy Vale’s actions and tactics and also try to seek concessions. The 

potential for future labour unrest is great if this were to occur.” 

 

Commission’s Commentary on Issue 4:  

 

It is the Commission’s view that this part of its mandate requires it to investigate and 

inquire into the dispute’s impact on labour-management relationships beyond the 

Vale/USW dispute. Although Vale urged the Commission not to look further than the 

immediate dispute between it and USW, it is clear that government desired a wider 

ranging inquiry. 

 

The Commission has determined that there are two spheres of labour-management 

relationships that may be affected by the dispute between Vale and the USW. The first 

encompasses those employers who are contractors supplying services to Vale at the 

Voisey’s Bay site. The second sphere involves employers in the rest of the Province who 

may be affected by the dispute, its outcome and the attendant awareness. This second 

sphere also includes labour-management relationships that have not yet been established. 

 

1. Impacts at Voisey’s Bay 

 

The employers of non-Vale employees at Voisey’s Bay in the first sphere all have 

collective bargaining relationships involving the USW: 

1. Ushitau Maintenance Limited:  the USW was certified as bargaining agent 

for these employees on 17 October 2005.  

2. Torngait Services Inc.: the USW was certified as bargaining agent on 21 

March 2006.  

3. ASC Security, a Division of Atlantic Safety Inc.: the USW was certified as 

bargaining agent for ASC employees on 12 December 2007.  

4. Labrador Catering Limited Partnership – the USW was certified as 

bargaining agent for these employees on 30 June 2008. 
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The collective agreement involving Ushitau employees expired during the summer of 

2009, close to the same time as the Vale/USW agreement expired, and they then went on 

strike once they were able; Labrador Catering and ASC employees had not yet achieved a 

first collective agreement and commenced strike action once the Vale strike commenced; 

however, Torngait Services employees did not go on strike during this period as their 

agreement was extended for one year. 

 

Thus, during the currency of the Vale/USW strike, Ushitau, ASC and Labrador Catering 

employees were also on strike for much of the same time. These three units also settled 

their disputes shortly after the Vale/USW settlement. 

 

For the purposes of the Inquiry, the Commission accepts that these four employers are 

independent employers and are not related to Vale.  That, however, is not the end of the 

matter. 

 

The USW perceived that Vale was directing the negotiations between each of the four 

employers and the USW. That is not the finding of the Commission. It is our view that 

each employer conducted its negotiations with USW on its own. They had different 

negotiators and those negotiators did not take instructions from Vale. 

 

That does not mean, however, that the course or outcomes of the Vale/USW negotiations 

did not have significant impact on the four contractors. Vale is the major, if not sole, 

customer of these four businesses. Even without explicit instructions, it would not be in 

the commercial interest of any of the contractors to establish a settlement precedent for its 

major customer. It would also not be in the interest of any contractor to create 

dissatisfaction in its own workforce by settling on terms that were less beneficial for their 

workers than for those of the lead employer on the site. The same conclusions apply to 

the Union. It could not be seen to be settling with any of the four employers at something 

less than the members of the same local might receive from Vale nor could it obtain a 

resolution for any of the four that was greater than it could obtain from Vale. 
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As a consequence of the above, both the employer and the union side of the labour-

management relationship at each of the four contractors were captive to the negotiations 

between Vale and the USW. 

 

Interestingly, because the employees at Torngait Services did not strike, they benefited 

from the Vale/USW deal without having lost some 18 months of wages. While this was 

advantageous to the Torngait members of the USW local, it reduced the leverage that the 

local had with Vale. But for the consequences of the site being a remote, fly-in/out 

workplace (see the Issues 2 and 3 of this Report where that feature is fully explained), the 

continuing to work by Torngait Services employees could have created additional 

tensions in the dispute (compare for example the circumstances in Ontario, where the 

USW office, clerical and technical bargaining unit at Vale reached a settlement and 

continued to work during the USW production strike at that location. 

 

It is to the USW’s advantage to have all four contractors at the site on strike at the same 

time as Vale employees. In much the same way as a common expiry with the USW locals 

in Ontario would provide additional bargaining leverage to the Union, a common expiry 

among all the employers at the Voisey’s Bay site would provide further leverage for the 

Union.  It is to be noted that in the recent settlements with the contractors, while there 

were almost identical monetary settlements, some other aspects of the new Vale 

agreement did not find their way into the contractor collective agreements. For example, 

the contractors did not adopt any of the Vale/USW changes to their health and safety 

provisions nor to the contracting out language. And, of course, the bonus plans, while 

reflecting the 25% that is the cap in the Vale plan, do not have the detail related to the 

Vale organization as found in the Vale agreement. One contractor settlement does not 

have any of the other non-monetary language in the Vale agreement, such as union leave 

provisions. More significantly, there is no common expiry, either with Vale or among the 

four contractors.  

 

2. Impacts further afield 
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There is no doubt that both Vale and the USW view this dispute and how each has 

conducted itself during its course as a harbinger of the potential future relationships 

between them elsewhere in the Province, notably at the Long Harbour hydromet site once 

the development work is completed. 

 

Additionally, organized labour and other employers have been watching the dispute to 

see what it portends for other labour-management relationships. It must be remembered 

that, in their submissions to the Inquiry, the employer groups stated their clear opposition 

to the introduction of legislation prohibiting replacement workers, while at the same time 

the union groups just as clearly advocated for the introduction of such legislation. This 

labour dispute has heightened the anxiety of all interested in the regulation of collective 

bargaining. 

   

Issue 5:  A discussion of the ramifications of this dispute, and its costs to 

the Province and parties involved. 

 

This Issue engages two separate impacts – one broadly mandating a discussion of the 

‘ramifications’ of the dispute, which can be fiscal and/or social, while the other seeks 

only a discussion of the financial impacts on the Parties and on the Province. 

 

 

The Disputing Parties 

 

 Vale:  Because the dispute has been settled with the vast majority of employees 

returning to work, the Employer is of the view that the ramifications from the strike are 

“manageable” in the short term (defined as being the 5-year term of the collective 

agreement) and not threatening to their relationship with the USW in the medium to long 

term. 

 

On the issue of additional costs incurred, Vale was not prepared to give any indication to 

the Commission of its incremental costs arising from this labour dispute. It claimed that 
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its own private costs were considered as corporately confidential and privileged (by 

virtue of some undisclosed law, principle or document) and accordingly such information 

would not be disclosed to the Commission. To ameliorate that position, Vale did offer 

that it already provides Government with: a) monthly reports that include financial and 

commercial information relating to its activities within the Province, b) quarterly reports 

that include similar information, c) annual `Corporate Social Responsibility Reports` 

which include aggregate expenditures in the Province, d) annual filings to the Minister of 

Natural Resources which include aggregate operating expenditures related to the mine 

and concentrator in Labrador,  and e) annual income tax returns filed with the Province.  

As a consequence, Vale submits that Government, which constituted this Inquiry, already 

has within its information resources the capacity to determine Vale’s additional costs 

arising from the strike. 

 

Whether that position is sound and correct cannot be established by the Commission 

without resort to the subpoenae process and, in all probability, a dispute over the 

jurisdiction of this Commission to require such information. Government has, however, 

advised the Commission that further investigation into the costs to Vale is not required. 

 

In its final submissions, Vale once again proposes that, now that the dispute has been 

settled by the signing of a new Collective Agreement, the impact of the strike on the 

Parties has been minimal. The employees returning to work are stated to be “happy to be 

returning to work”, without evidence of “hard feelings”. As to costs, while 

acknowledging that the dispute caused each Party to incur additional costs, the Employer 

reiterates its position that its costs are confidential, except to the extent that they are 

disclosed in its financial reporting to Government. 

 

 USW:  On ramifications, the USW’s first attempted to determine the loss of 

production by Vale and its consequent loss of revenues, using publicly available 

information as a source. It also believes that the strike has had significant impact on the 

Provincial treasury, on the aboriginal communities in Labrador and on the workers 

themselves. It has determined that, by its estimate, the total financial impact on Vale was 
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$500 million to $1 billion, but that is only an estimate. On the subject of personal and 

social impacts, it refers to the emotional stress and hardship experienced by its members, 

their families and the aboriginal communities in which they live. 

 

On the question of its own costs arising from the strike, the USW candidly admits that it 

incurred many significant costs. It incurred legal expenses associated with the strike and 

the related activities involving appearances before the Labour Relations Board and before 

this Inquiry, together what is calls “corporate campaign costs” (which are understood to 

include advertising, union officer travel and other disbursements associated with the 

strike), all of which are all difficult to estimate because some are included within the 

USW`s overall operating budget. But entirely separate and readily quantifiable are the 

direct costs of strike pay to its qualifying members, which it estimates at about $3.4 

million for the 18-month period. This was simply the money paid from the national 

organization to support the striking members during the dispute. If one were to estimate 

the additional non-quantified legal and campaign costs, a total estimate for the cost of the 

strike to USW might well exceed $4 million.  

 

In its final submissions to the Commission, the USW did not specifically deal with the 

ramifications and costs as a separate issue. 

The Interest Groups 

 

The Mineral Chamber, in the context of attracting risk capital to Newfoundland and 

Labrador, makes the following comment in its submission that could well fit within this 

Issue: “……… the province’s labour relations climate as well as its labour legislation 

and government’s handling of disputes, will be factored into decisions by investors and 

corporations as to whether it is our province or other areas of Canada and the world that 

will benefit from this capital.” 

 

The CME cautions against broadening the implications of this dispute into province-wide 

remedies when it said: “………the Industrial Inquiry Commission………should focus only 
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on recommending local solutions to this labour dispute and not focus on legislative 

change or binding arbitration.” 

 

The Employer’s Council also cautions against seeing larger ramifications and making 

province-wide legislative changes from this fact situation. It says in its brief: “The NLEC 

believes that generally there will be no long-term negative impacts on the labour 

relations climate of the province as a result of the Voisey’s Bay dispute. Strikes are a 

normal and sometimes unavoidable part of the collective bargaining process.”  

 

The Board of Trade on the other hand sees wider implications arising from this dispute 

when it notes in its submission: “The end result of the labour dispute will provide labour 

and management with a series of expectations for their next set of negotiations; that is, 

precedence could potentially be set depending on how this dispute is resolved.” 

 

The Federation of Labour focused on not only the financial ramifications but also the 

family and social implications when it commented: “We can without question say that 

the strikers and their families have experienced incredible financial hardship.” and: “We 

know that financial stress causes family stress.” and “………our northern communities 

will pay a steep price as well. In addition to the financial impact, the division and discord 

created when scab labour is employed and when neighbour is pitted against neighbour 

will be difficult to overcome.” 

 

CUPE sees more dire provincial consequences from this dispute when it cautioned: 

“CUPE is concerned the overall positive labour relations climate in our province of late 

will be adversely affected if other employers attempt to replicate the ‘hard ball’ tactics of 

VALE.” 

 

Commission’s Commentary on Issue 5 

 

1. Ramifications of the dispute 
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Under this heading, the social and other non-direct cost consequences of the strike are 

considered and discussed. While there are some financial aspects to these issues, they are 

not considered as a direct consequence. That impact will be dealt with under ‘Costs’. 

 

On the Parties: 

In this labour dispute, there was considerable rhetoric between the Disputing Parties. 

Vale filed a number of unfair labour practice charges against the USW at the Labour 

Relations Board, the  USW mounted a publicity campaign criticizing Vale, picket lines 

displayed posters with anti-Employer statements (which sometimes included individuals’ 

names, labelling them as “scabs”), and much criticism was uttered by each Party of the 

other in the heat of battle. Now they have made industrial peace on some terms, but the 

hurt of some of the words spoken and printed during the dispute will take much longer to 

heal. While there are 5 years of new contract to be lived before the next round of 

negotiations, history teaches that “least said, easiest mended”. It will take some 

considerable period of time before the wounds are fully healed. How that will impact the 

workplace in the interim is yet to be determined. 

 

 

On Labrador Communities: 

In the Labrador communities, where hopes for the future were pinned on the new 

economy being generated out of the significant wages earned by workers who had not 

experienced such steady employment in the past, and where the new pride of the workers 

was to create a new positive atmosphere for the future, there has been a setback created 

by this 18-month strike.  The financial hardship will be replaced relatively quickly once 

the revenue streams flow again, but the injury caused by the social impact may take 

longer to heal. In these communities, where striking workers and replacement workers 

lived side by side and were sometimes even related, being called a “scab” was very 

hurtful. This is an injury not experienced previously in the more isolated Labrador 

communities. 
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This impact is not just in the aboriginal context. In smaller communities, the adverse 

impact would still be apparent. Even in Happy Valley-Goose Bay, the largest town 

affected directly by the strike, business premises frequented by replacement workers were 

initially boycotted by USW members. How long those bitter feelings will continue is 

difficult to measure precisely at this time. 

 

Of significant and additional concern in the long run would be negative feelings created 

for the aboriginal communities and their leaders with respect to future developments in 

Labrador. It is clear to the Commissioners from our visit to Labrador in December 2010 

that the “once bitten, twice shy” principle is evident. Leaders expressed concerns that, in 

any future applications for development of lands upon which they have historic claims, 

considerable thought will be given as to how resource development might take place so 

as to avoid the kinds of social upheaval created here. The trust in outside entities, both 

corporations and trade unions, will be more difficult to establish. In resource rich 

Labrador, it would be short-sighted to not expect more challenging negotiations 

surrounding future developments. 

 

 

On Business Generally: 

One must be cautious not to overstate this ramification. This was only one strike, but it 

must be considered in the context of other labour unrest happening at the same time and 

the combined consequences for the business community. It must be remembered that at 

the same time as this Vale/USW dispute was ongoing, there was another long labour 

dispute on the Burin Peninsula involving workers for disabled persons, workers at a food 

manufacturing facility in St. John’s were locked out for many months, and a transit strike 

happened in St. John’s. All gained significant public notoriety. An atmosphere of concern 

was created. Because investment naturally chases profit, an atmosphere challenged by 

labour unrest may be deemed inhospitable for such investment. 

 

The use of replacement workers in this dispute must also be placed in context. While 

hiring replacement workers is a completely lawful activity within Newfoundland and 
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Labrador, employers must be aware that unionized workers consider the practice to be 

highly inflammatory. Nobody should take from the circumstances here that the use of 

replacement workers would be without conflict in a more urban and visible workplace. 

Picketers have the right to inform such workers that their presence is not welcome 

Striking workers are entitled to take the time to try to persuade replacement workers not 

to enter the premises. That quite lawful and judicially sanctioned process brings delays 

and creates opportunity for frustrations and more heated discussions. Sometimes the 

frustration and discussions lead to violence, which is unlawful. This strike had unique site 

characteristics (discussed earlier) that took away those opportunities for conflict. No 

employer should get the wrong message from this strike. The process of replacement 

workers is lawful, but normally has attendant risks. 

 

2. Costs of the Dispute to the Parties and to Government  

 

On the USW: 

The Union freely admitted at the Inquiry that its direct costs of the dispute may have been 

in excess of $4 million. It admitted that there were additional costs, including legal and 

other supports from the national union, as well as costs at the local level arising from the 

loss of monthly dues. The USW nationally is a large trade union and was obviously able 

to incur and sustain those costs. 

 

The direct costs to the individual workers, including loss of income, were not able to be 

determined by the Commission. That is private information which is not available from 

any third party source. The Commissioners considered it inappropriate to ask workers to 

reveal their financial losses. The workers decided, however, to take strike action and must 

assume and accept the direct consequences of their decision. 

 

On Vale: 

The Commissioners were unable to obtain from Vale an estimate of their costs from the 

strike. There was clearly some loss of production, at least for a period while replacement 

workers became familiar with the site; there were likely some additional costs related to 
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the hiring of replacement workers from third party entities who provide this service to 

employers; there would have been outside legal and other costs related to the 

negotiations, the unfair labour practices and the Inquiry process itself; and finally the 

back to work protocol for striking workers would have involved some non-recoverable 

costs. 

 

Under its statutory authority, the Inquiry could have issued subpoenae in an attempt to 

compel production of such information. That process was not undertaken, and its success 

might have been in doubt if Vale was entitled to the confidentiality that it claimed. To 

engage in that legal process in order to obtain as much information as possible, the 

completion of the Commission’s mandate would have been significantly prolonged. In 

any event, Government directed the Commission not to pursue that avenue. 

 

On Aboriginal Groups:  

Following the December 2010 meeting with them, both the Innu and the Inuit groups 

provided some indications that they had suffered financial losses as a result of the strike, 

but details were not available at that time. Those losses were associated with a) 

employees on strike pay not having as much income to bring into their communities, and 

b) less payments being made under the IBAs to the groups by Vale because of the 

reduced production levels from the mine. 

 

It is impossible for this Inquiry to establish with certainty the losses associated with the 

reduction of production arising from normal fluctuations in mine production and those 

associated with the labour dispute, As well, the timing for financial reporting does not 

allow the aboriginal groups to give firm figures for 2010 at this time; but it is fair to say 

that there was a significant loss arising from the 18-month dispute. One aboriginal group 

roughly estimated its losses in the hundreds of thousands of dollars for 2010 alone. 

 

From the Commission’s perspective, it is perhaps not as necessary to establish the precise 

amount of the losses as it is to recognize that there were ‘ramifications’ of a financial 
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nature on both aboriginal groups, as well as the social impacts mentioned elsewhere in 

this Report. 

 

On Government:  

The Commission also sought assistance on this Issue from i) the Economics and Statistics 

Branch and ii) the Taxation and Fiscal Policy Branch of the Provincial Department of 

Finance to consider a reasonable methodology to calculate financial impacts on the 

Province. 

 

Newfoundland and Labrador receives financial benefits from the operation of the mine 

and mill at Voisey’s Bay. Three revenue streams are produced - one from the provincial 

portion of corporate income tax paid by Vale, one from the provincial mining tax and one 

from the provincial income tax remitted by the workers. When mineral production is lost 

and/or employment of provincial workers is reduced, there can be financial impacts on 

the revenue received by the Province. Finally, the Gross Domestic Product (GDP) can be 

affected and that may impact the economic strength of the Province as viewed by 

financial markets. 

 

Because of timing delays in the remittance of income tax information, statistics from 

2009 are able to be established, but for 2010 they could only be estimated because, when 

this information was requested by the Inquiry, reporting of 2010 income tax (required to 

be done by April 30, 2011) was not yet due. 

 

Province’s GDP Loss from Vale’s Lower Production:  

 

To determine this issue, Government had to make many assumptions about the amount of 

production lost by Vale during the strike and the value of the ore not produced based on 

world pricing, although Government realized that, since Vale was producing for itself, its 

achieved internal pricing might have been somewhat lower than competitive world 

prices. Ultimately, Government calculates the assumed value of that loss to Vale to be 

less than $1 billion. Translating that loss into a GDP loss for the Province, the nominal 
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loss for 2009 would be 1.4% of GDP in 2009 and 2.6% of GDP in 2010. These 

percentages, while significant as an annual variation, are not considered significant in the 

long term measurement of GDP. 

 

Income Loss from Workers’ Employment 

 

Once again many assumptions were made. Government has assumed that, for the 

purposes of these calculations, 76 persons were on strike pay and the remainder received 

equivalent pay from other employment. Replacement workers were assumed to have all 

been from outside the Province, although it is likely that some were from within the 

Province. After all other adjustments, the total employment impacts are determined to be 

only 0.003% of total provincial employment in 2010, a negligible amount in terms of 

provincial consequences. In 2009, that translates into a net loss of $3.4 million in direct 

labour income, which is only 0.004% of total labour income in the Province for that year. 

In 2010, the net loss is estimated at $5.9 million, which is only 0.05% of the Province’s 

total labour income for that year. 

 

Loss of Mining Tax Revenues From Vale: 

 

In this subject, Government is unable to disclose any reliable statistics because of the 

confidentiality provisions of the federal Income Tax Act, which provisions affect mining 

tax disclosure as well. That is, however, not an issue which is ultimately relevant in the 

long run.  

 

The Finance Department cautions that “the labour dispute is just one of many factors that 

would impact on the companies’ (sic) tax liability, and any attempt to attribute an impact 

on any single factor would be highly subjective, at best.” In addition, the Department’s 

Tax Policy Division holds the view that “the impact on provincial revenue is a timing 

difference only, and that we would expect the actual loss, over time, not to be material.” 

This is so because there is an export cap on ore production in the period of the strike that 

expires when the hydromet plant is commissioned. Any production lost during the strike 
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will be produced during the life of the mine and monies not paid to the Provincial 

Government now will be paid at the time the material is produced will be reflected in 

taxes paid in other years. 

 

Commission’s Comments on Costs 

 

In the end, while personal financial losses might have been significant to individuals on 

strike, and while the Parties themselves may have expended many millions of dollars 

during the conflict and the aboriginal communities may have suffered setbacks in their 

path towards more prosperity, the loss to the Provincial economy arising from this strike 

was negligible in the overall context. That is not to say that this dispute was not a 

significant event of the industrial relations life of the Province. It clearly was, but its 

financial impacts in the long run are not significant on the Province. To the Parties, 

without being able to measure their overall financial health, which information was 

neither sought nor provided, it would be impossible for this Commission to measure the 

labour dispute’s real impact. 

 

Issue 6:  The options to resolve this dispute, including proposed terms of 

settlement, should the parties fail to conclude a collective 

agreement before the filing of the Commission’s report. 

 

By its very wording, this Issue 6 anticipated different outcomes depending on the timing 

of the Report. The Commission is now satisfied that this Issue is also adequately dealt 

with in its December Report. In any event, because the Parties have resolved their 

differences by signing a new collective agreement, any further comment would be not 

helpful. 

 

Issue 7:  Other matters the Commission may deem appropriate. 
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The Commission invited comment from the Disputing Parties and the Interest Groups 

(who responded to the initial invitation to have input) on several topics which had been 

identified in the December Report as being possibly relevant in the context of remedies to 

resolve a long and difficult strike.  

 

1.  Legislating employees back to work and legislating the terms of a new 

collective agreement, i.e., imposing settlement mechanisms.  

 

Although the December Report identified them separately, because these two concepts 

are clearly connected as related outcomes, most parties dealt with them as a single issue. 

 

 

 

The Disputing Parties 

 

 Vale:  The Employer is clearly not interested in or in support of any proposal that 

would allow greater legislative involvement in the contractual bargaining rights and 

obligations of the parties to a collective agreement. Vale’s view in this regard is that 

legislative interference in collective bargaining should be kept to the bare minimum.  

 

 USW:  Although they did not make a direct submission on the issue of legislating 

employees back to work, it is clear from their overall position that the USW does 

contemplate circumstances under which imposing the terms of a collective agreement 

might be appropriate, although not when imposed by the legislature itself. Under some 

exceptional circumstances, as a long drawn out dispute, the Union does propose interest 

arbitration, that is, a process under which a neutral third party would have the right to 

determine any outstanding items in a collective bargaining dispute. Access to interest 

arbitration would have to come from a legislated change to the Labour Relations Act of 

the Province and would have to carry with it the provision that the terms of the new 

collective agreement, once settled by the arbitrator, would be binding on both the 
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employer and the union. Implicit in that process is that striking workers would have to 

return to work as a part of the overall arbitration process. 

 

The Interest Groups 

 

The Mineral Chamber believes this issue is intrinsically connected to the concept of 

legislating the terms of a new collective agreement and maintains that these remedies 

should only be considered in the context of the public sector, not private industry. 

 

The Employers’ Council, connecting items (a) and (b), also objects strongly to any 

suggestion that government should become this engaged in legislating private sector 

employers and employees. It also suggests that such interventions often leave the core 

difficulties between the parties unresolved.  

The Business Coalition associates itself with the comments of the Employers’ Council 

and adds that it does not understand how the earlier Report would bring the Commission 

to even consider such outcomes, noting that a “local dispute” should generate “local 

resolutions” only. 

 

The CME concurs with the comments of the Employers’ Council and the Business 

Coalition. 

 

The Board of Trade agrees with the employer groups that legislating employees back to 

work and imposing collective agreement terms should only occur when government is the 

employer and never when private industry is involved in a strike. 

 

The Federation of Labour argues that industrial globalization may mean that our laws and 

institutions may need to be reconsidered to protect workers’ rights and encourage 

constructive settlement of disputes. It points to the Manitoba legislation, which identifies 

circumstances when, following a strike, a collective agreement may have to be imposed 

by a third party arbitration process. The Federation believes that this is a better solution 

than having government itself impose contract terms. 
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CUPE opposes any suggestion that government should ever legislate employees back to 

work or impose new collective agreement terms in the context of a private sector 

industrial dispute. 

 

Commission`s Commentary on Imposing Settlement Mechanisms: 

 

Generally speaking, the Commission subscribes to the principle that government should 

not be intervening extensively in private parties’ contractual relations.  While the Labour 

Relations Act of Newfoundland and Labrador does not have an explanatory section or 

preamble, the following extract from Ontario’s Labour Relations Act, comparable 

legislation from another Canadian provincial jurisdiction, reflects the policy 

underpinnings and the societal considerations behind the legislation. From section 2 of 

that legislation, the following purposes are stated: 

 

“1. To facilitate collective bargaining between employers and trade unions 

that are the freely-designated representatives of the employees. 

2. To recognize the importance of workplace parties adapting to change. 

3. To promote flexibility, productivity and employee involvement in the 

workplace. 

4. To encourage communication between employers and employees in the 

workplace. 

5. To recognize the importance of economic growth as the foundation for 

mutually beneficial relations amongst employers, employees and trade 

unions. 

6. To encourage co-operative participation of employers and trade unions in 

resolving workplace issues. 

7. To promote the expeditious resolution of workplace disputes.” 

 

Society has recognized that some intervention beyond the minimum of creating the 

regime is appropriate, hence the creation of labour relations legislation in Canada. There 

is a public interest in the smooth functioning of labour relations within a business 

enterprise. Where the public interest is implicated, governments have decided in the past 

that intervention is appropriate, as for example, when the first collective agreement for a 

new bargaining unit cannot be settled by the parties, an agreement can be imposed by the 
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Labour Relations Board. Here may be another situation in which intervention is 

appropriate ‘in the public interest’ as that phrase may be defined on a case by case basis 

by the Labour Relations Board. If the public has an interest in the smooth functioning of 

the collective bargaining process, it follows that a remedy for a failure of the collective 

bargaining process is in the public interest. 

 

This type of long and difficult dispute brings the problem into focus, even though this 

case might not set the appropriate standard.  It has to be said, however, that the collective 

bargaining system is not working well when it takes 18 months to find the deal. The 

passage of time alone may not be enough by itself to justify intervention. 

 

Other provinces have found it necessary to add to their legislative structures a mechanism 

to involve the state further in the private collective agreement. The legislation in the 

Province of Manitoba is worthy of examination. Under the provisions of a 2000 

amendment to their labour relations legislation, if any strike or lockout continues in that 

province for at least 60 days, and the parties have worked with a conciliation officer or 

mediator for at least 30 days, and a new collective agreement has not been successfully 

reached, either the employer or the union may apply to the labour relations board of that 

province for an order to settle the terms of the new agreement. The board must determine 

if the parties are bargaining in good faith and if there is a probability that the parties 

might reach a new agreement by themselves. If all the preconditions are met, the board 

can either set the terms of the new agreement or, if the parties agree, forward the matter 

to an arbitrator for settlement of those terms. A legislative review of this amendment is 

required once every two years. In its 2009 review, it was noted that between years 2000 

and 2007, only four applications had been made under that amendment. 

 

The Manitoba model may not be the best approach for Newfoundland and Labrador. 

Some may say that the timeframe of 60 days is somewhat short and arbitrary. Perhaps 

time may not be always a consideration. The passage of time in and of itself may on its 

own not be the best indicator of the need for intervention in the public interest. Other 

factors may come into play. The applying party should establish that it has bargained in 
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good faith and has been unsuccessful in achieving a new agreement with the other party. 

It must also show how it is in the public interest to intervene in the labour dispute. The 

Labour Relations Board, not the parties and not Government, should decide if the tests 

have even met. 

 

 

 

 

2. Limiting the right of workers to accept or reject a new contract to only those 

who are actively engaged in a strike, (i.e., limiting the right to vote)   

     

The Disputing Parties 

 

 Vale:  The Employer has, perhaps understandably, chosen not to make 

representations to the Inquiry on this labour-focused issue. 

 

 USW:  The Union reminds the Commission that, although strike pay is available, 

it does not replace an employee’s income and is often insufficient to allow workers to 

meet their financial commitments during a strike. It submits that the key factor in 

deciding whether a worker should be permitted to vote is whether he/she has a sufficient 

interest in the new collective agreement being voted upon, this interest arising from the 

worker’s intention to return to the workplace. Accordingly, whether or not the worker is 

temporarily employed elsewhere should have “no bearing on his/her right to vote”. The 

Union also acknowledges that it would be very difficult to enforce such a prohibition if 

enforcement was required. 

 

The Interest Groups 

 

The Mineral Chamber identifies this issue as one which should come only out of a 

periodic review of legislation jointly by government, labour and employers working 

together, not as the result of an Inquiry into a specific strike. 
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The Employers’ Council speculates that such a limitation could both lengthen and shorten 

a strike depending on the circumstances and so, without independent research on impacts 

and outcomes, the Council is not prepared to offer a position on this issue. It accordingly 

cautions the Commission to avoid such a recommendation. 

 

The Business Coalition once again associates itself with the comments of the Employers’ 

Council and reiterates that it does not understand how the earlier Report would bring the 

Commission to even consider such outcome. 

 

The CME believes that such changes as this should only come from a collaborative and 

periodic review of labour legislation in the Province.  

 

The Federation of Labour, questioning whether this suggestion might create a suspension 

of workers’ legal rights as members of a union, points out the complexity of actually 

applying such criteria in any  fact situation (i.e., what does ‘actively engaged in a strike’ 

mean and who monitors the criteria to determine entitlement to vote?) 

 

CUPE contends that the right to vote on any collective agreement should only be 

governed by a union’s constitution and that accordingly those rights should not be 

interfered with by legislation. 

 

Commission’s Commentary on Limiting the Vote: 

 

While this may be an interesting theory to discuss, in the Commission’s view it would be 

very difficult to define the appropriate group of persons, other than the full bargaining 

unit, who would be entitled to determine that a strike is to be ended. The application of 

the theory would be almost impossible to enforce. How does one determine who is 

‘employed elsewhere’ and what is the evidence of the other work that would be 

appropriate? Workers in the so-called ‘underground economy’ who could not be 

eliminated from voting with any degree of accuracy because of the lack of evidence of 
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their employment might be inadvertently allowed to vote, while those who ‘play by the 

rules’ and report their employment income would be disentitled. How would one deal 

with the person who has a second income source even when working during the currency 

of a collective agreement? Would that other employment disentitle one from voting? 

What would be the level of income generated to disqualify a voter? 

All of these questions underlie the problems associated with attempting to create a new 

rule. The Commission is not prepared to make any recommendation in this regard. 

 

Other Issues Requiring Comment 

 

There were other issues raised during the course of the Inquiry that require further 

comment by the Commission because they are generated by facts which arose during the 

course of this dispute. Some issues raised by some of the Interested Parties, such as the 

request that this Inquiry revisit the issue of certification of bargaining units based on card 

membership only and not on a vote, were not factors relevant to this particular dispute 

and are not appropriately arising from the Inquiry’s investigations. They will not be 

discussed by the Commission in this Report. 

 

Other types of intervention could also be considered for inclusion in the ‘toolbox’ of 

intervention processes. An employer requested bargaining unit vote on the employer’s 

final offer is available in some jurisdictions. During the course of the initial hearings for 

Phase 1 and later during the Commission’s meetings with each of the Parties individually, 

there were criticisms from both sides regarding the crystallization of offers, counter-

offers and settlement packages. The Employer was critical of the fact that there was no 

vote by the bargaining unit on the Employer’s offer; the USW was critical that it never 

received a final offer from Vale to take to the bargaining unit for a vote. Indeed, during 

the Commission’s hearings in December 2010 on terms for a settlement, it was apparent 

that there was unexpressed flexibility on both sides. As was pointed out earlier, at that 

point in the dispute, it was clear that neither side was willing to make any bold moves to 

break the impasse. The Employer should not have expected the Union to take a package 
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for a vote when there were such strong hints that there was additional flexibility 

available. 

 

In a number of the submissions to the Commission, the Employer and the employer 

groups expressed a desire for a legislative amendment to provide an employer with the 

opportunity to obtain a mandatory vote on its final offer. In the Commission’s opinion, 

that might have been a useful mechanism in this particular dispute. Firstly, for Vale to 

seek such a vote, it would have had to very clearly detail a ‘final offer’ to present to the 

Union and then their membership. At the very least, this would have precluded the Union 

from asserting that it had never gotten a final offer from the Employer. Secondly, a vote 

among the bargaining unit would have either (a) resulted in acceptance, in which 

circumstance the strike would have been over or, (b) resulted in rejection which would 

have sent a message to the Employer which it could not ignore. 

 

Employers in this province who advocate for this final offer vote opportunity ought to be 

cautious about their optimism regarding its use as a tool. In other jurisdictions, the 

Commissioners understand that in the early years the vast majority of outcomes were 

overwhelmingly against acceptance of an employer’s final offer. Only more recently, and 

only in select sectors, have such mandatory offers resulted in acceptance of the 

employer’s final position. 

 

3. The Role of Replacement Workers  

 

As the topic of replacement workers has already been canvassed extensively with respect 

to the Disputing Parties and Interest Groups in the outline of their written submissions 

mentioned earlier in this Report, their comments are not repeated here. 

 

After the strike had been in place for about six months, Vale recommenced production on 

a gradually increasing scale. This involved the use of replacement workers, a substantial 

number of whom were supplied by a contractor who brought in workers from outside of 

the Province. There were also some replacement workers hired who resided in the same 
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communities as the members of the bargaining units which were on strike. By the time 

production resumed, the employees of some of the subcontractors on the site were also on 

strike. This caused considerable community tension between persons who are neighbours 

and, in some cases, relatives of one another. Representatives of the Innu Nation spoke 

eloquently of the disruptive force this situation visited upon their community. 

 

Vale indicated in its discussions with the Inquiry that the purpose of the resumption of 

production was operational, not a matter of labour relations strategy.  Whatever the 

reason for the resumption of production, it did enable Vale to go forward without the 

economic pressure which the traditional notion of strike presupposes. Given the size of 

Vale and the relatively small portion of its business represented by the Voisey’s Bay 

operation, it is difficult to say whether the level of production, estimated by Vale to be 

one-half of normal production, was a significant factor. Whether the use of replacement 

workers extended or shortened the strike is equally imponderable. There is no clear 

indication of what the reaction of bargaining unit members was to this aspect of the 

dispute. Certainly in other disputes the use of replacement workers has either diminished 

the resolve of the bargaining unit or strengthened it, depending on the circumstances. 

 

The Commission has been urged by representatives of the labour movement to 

recommend to Government that it legislate against the use of replacement workers. 

Employer groups have cautioned that it should recommend leaving matters as they are. 

Such legislation does exist in two Canadian jurisdictions, British Columbia and Quebec. 

Among the arguments in favour of banning replacement workers one finds the 

proposition that the escalation of tensions inherent in the use of replacement workers has 

been associated with picket line violence in the past. This was not the case here, as the 

fly-in/fly-out remote location of the Employer’s operation diminished the effectiveness of 

picketing and facilitated easy access to the site by replacement workers. Picketers were 

faced with replacement workers being mixed in with members of the general public 

accessing the airport for reasons totally unrelated to Vale. The tension between the 

members of the bargaining unit and those who worked for the Employer during the strike 

manifested itself in the agreement between the Employer and the Union that returning 
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members of the bargaining unit would not be required to work alongside replacement 

workers during the return to work protocol. Use of replacement workers can exacerbate 

the ill feelings between employees and employers that are often the residual effect of a 

lengthy strike.  

 

It is obviously a concern for a regulator if the forces that are designed to push one or 

other of the parties to a settlement position cease to exist. Use of replacement workers is 

not, however, the sole manner in which this kind of radical shift in the balance between 

union and employer can occur. The opportunity for bargaining unit members to obtain 

work elsewhere during the course of a strike might have a similar effect. The capacity of 

an employer to obtain the product it produces elsewhere is analogous to using 

replacement workers to continue operations, and as with bargaining unit members 

obtaining work elsewhere, any restriction on this activity would be virtually impossible to 

enforce.  

 

In short, there are any number of events that can alter the balance in collective 

bargaining. The system has its weaknesses, but presumes a balance between the parties. 

However, if the use of replacement workers is seen by regulators to undermine the ability 

of employees and their unions to both engage in meaningful collective bargaining and 

impose economic sanction against their employer, then the pressure for rebalancing will 

be very substantial.  

 

Banning the use of replacement workers is a significant change, with implications for all 

employers in the Province. The focus of this Inquiry has been one particular dispute. It 

would not be sound to extrapolate from the particular circumstances of this dispute the 

need for a change of general application in this instance. Similarly, because the unique 

circumstances of this worksite seemed to mitigate some of the negative effects of the use 

of replacement workers, it would be equally unsound for anyone to infer that this practice 

can become a regular part of our labour relations milieu. It is a matter which requires 

greater examination than this Inquiry has had the opportunity to undertake.  
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4. Concerns of the Aboriginal Peoples  

 

In the December Report, this Commission made the following observations arising from 

comments made at our meetings with leaders of the aboriginal communities: 

 

“The Commission met in private sessions with each aboriginal group in the 

presence of representatives of the two disputing parties. While the 

presentations were individual and unique to each group, the messaging 

from them was clear and common. The two aboriginal peoples of Labrador 

are clearly disappointed and upset with both Vale and USW over the 

adverse impact that this strike has had on their peoples. Not only are the 

individuals whom they represent losing the financial advantages of steady 

and reasonably paid employment because they are on strike, more 

importantly the negative social impacts of the strike on their communities 

has been devastating. Both groups also advised the Commission that, as a 

consequence of the loss of household income, many aboriginal families 

were experiencing the hardship and the emotional fallout that it often brings 

– increased domestic violence and substance abuse.” 

 

What was not stated clearly in that December Report, because it was less relevant to the 

Inquiry’s objectives at that time, but had been also evident at the meeting, was the 

obvious dissatisfaction that the aboriginal groups had with both the Employer and the 

Union, which dissatisfaction even predated the strike. From the perspective of the 

aboriginal groups it appeared that a) the Union had let them down by not educating them 

on collective bargaining and not explaining to their new Union members the possible 

negative impacts of their decision to join and participate in a trade union, and b) the 

Employer had failed to advance those employees in more meaningful and higher rated 

jobs once they had gained the initial job experience. The aboriginal leaders felt that their 

members had been left with only the lower rated jobs. 

 

Social responsibility goes beyond simply providing jobs and a percentage of total 

employment. Social responsibility is applicable to trade unions as well as to business 

enterprises. It is likely that Vale has complied fully with the strict requirements of its 

commitments under the IBAs. It claims employment levels for aboriginals exceeding the 
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thresholds established in those agreements. The Union believed that it had provided its 

membership with an understanding that a strike would have profound consequences on 

the strikers. At the same time, there was clear evidence of disappointment within the 

aboriginal communities. Their expectations do not match the deliverables. Are 

expectations realistic or do they exceed the requirement? Are the deliverables within the 

IBAs sufficiently high? During our investigative processes, the Commission was unable 

to obtain and review copies of these agreements, as they are considered highly 

confidential and there was clear reluctance on the part of the Employer and the aboriginal 

governments to provide us with copies.  

 

As additional evidence of the lack of a full understanding of each other’s requirements 

and expectations, the Commissioners learned of a situation where training for native 

workers was provided by training institutes within the Province for skills that are not 

required at the Voisey’s Bay site – once again, a mismatch. The Province has a role in 

encouraging skills training and providing opportunities to residents. Some construction 

unions also have found a role in providing training for skills that their members can use 

on the job. Employers have an interest in having individuals acquire appropriate skills for 

the company’s operational requirement and for succession planning. Engagement of all 

stakeholders on the need and requirements for Voisey’s Bay needs to start, not simply 

because of these complaints, but because it is the appropriate thing to do. 

 

The International Standards Association has developed many globally accepted standards 

for undertaking business activities. Their new ISO 26000 Code, while not developed for 

the purposes of an entity gaining certification (like many other ISO Standards), contains 

values on seven core activities: community involvement and development, human rights, 

labour practices, the environment, fair operating practices and consumer issues, all being 

tied to organizational governance. ISO describes the objectives of Clause 5 of this Code 

as follows: 

 

“Addresses two practices of social responsibility: an organization's 

recognition of its social responsibility, and its identification of and 

engagement with its stakeholders. It provides guidance on the relationship 
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between an organization, its stakeholders and society, on recognizing the 

core subjects and issues of social responsibility and on an organization's 

sphere of influence.” 

 

If the Parties were to adopt the spirit of this standard, significant improvements in many 

of their challenges would undoubtedly follow.  

 

Final Recommendations and Observations  

 

Some have cautioned the Inquiry against broadening its horizons to include commenting 

upon matters beyond the boundaries of this now settled dispute and the differences 

between these Parties. After they had settled their contract differences in February 2011, 

however, Government confirmed that the Inquiry should continue and respond on the 

remaining matters within the Terms of Reference that had not been dealt with in the 

December Report, even though the dispute itself had been settled.  

 

While the Employer and the Union have made a contract settlement, they will be back to 

the bargaining table in less than 5 years to once again renegotiate their collective 

agreement. They may then be confronted with the same or similar problems that beset 

them this time around, unless progress in their interactions is made. In additional, their 

relationship with the aboriginal communities will continue and needs improvement. 

 

This dispute also brings into focus issues which are not unique to Vale or the USW. 

 

As Newfoundland and Labrador`s economy grows, particularly in the area of resource 

development, it is more likely than not that the ownership and management of such 

enterprises will be anything but `home grown`. The increasing globalization of trade and 

the organizations that engage in such trade, identified by Dr. Murray in his Discussion 

Paper, presents challenges for a regulatory system developed in the context of more 

traditional patterns of industrial organization. 
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The economy of this Province is inextricably linked to the exploitation of natural 

resources, as opposed to manufacturing which may be the dominant feature in some other 

provinces. Global corporations having operations in many jurisdictions, whether they are 

vertically integrated or horizontally related, are a feature of large resource developments.              

The entire community is affected by the advent of these corporate entities and a holistic 

view of the challenges that they present is required. 

 

Some of the traditional tools of labour relations regulation can be adapted to solve some 

of the difficulties observed. Other challenges will require innovative thought and new 

policy direction and/or legislation from Government. Now is the time to begin the 

discussion. Any new labour relations milieu may require that Government find the 

appropriate place to make the required changes. It may not be within the boundaries of 

labour relations legislation – it may be in other places within which the province has 

legislative dominance. 

 

Newfoundland and Labrador is not a ‘conceptual island’ in terms of the development of 

its appropriate industrial relations practices. Other provinces in Canada face similar 

challenges. There are societal issues here that require further investigation and comment. 

 

In addition to matters of employer organization and ownership patterns, this dispute 

brings into focus a new approach to structuring worksites which is equally challenging 

for the traditional model of labour relations regulation. The remote site with limited 

periodic fly in/fly out access is a relatively new development often associated with 

resource extraction, where the prior approach was more likely to be the ‘company town’ 

being built to support the endeavor (for example, Wabush, Labrador City and Churchill 

Falls). 

 

This Voisey’s Bay strike has opened the eyes of many observers. In making 

recommendations, the Commission has been careful to distinguish those circumstances 

which this dispute may have in common with other workplaces from those which are not 

necessarily replicated in the broader area of industrial relations.   
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As such, while the Vale-USW dispute is the genesis of the Recommendations, it is 

apparent that the challenges have a broader application than simply to this relationship. 

Accordingly, the Commissioners have determined that it is appropriate within the scope 

of the current mandate to make the following observations and recommendations. 

 

Recommendation 1: 

 

The Commissioners recognize that global enterprises or as Dr. Murray`s paper refers to 

them, MNCs, bring characteristics that are not necessarily susceptible to the traditional 

model of labour relations regulation. Decision making power may be physically remote 

and insulated from the social pressures implicit in the traditional model of collective 

bargaining. The decision makers may never meet or see the workers, let alone have to 

work with them after the strike is over. Corporations which produce the same product in 

multiple locations may be able to easily replace the production that a strike seeks to deny. 

The employer may have such market dominance that the loss of production from one 

striking operation only serves to increase the price of its production elsewhere. The 

corporation may have an approach to labour relations that is born of its jurisdiction of 

origin and at odds with Canadian labour relations values. Canadian values direct the 

parties to a process of continuing engagement rather than one of dispute based 

interaction.  An organization that sees the role of collective bargaining in a manner that is 

inconsistent with Canadian labour relations values is likely to have difficulty reaching 

agreement with a union which has come to expect that employers will buy into such 

approaches. If there is no effective economic or social pressure that can be brought upon 

a multi-national corporation, what then is the incentive to negotiate? Facilitating 

collective bargaining in that context requires tools not currently in the labour relations 

toolbox. Dr. Murray`s Discussion Paper poses some creative options for the regulator to 

consider.  

The Commission recommends that Government now re-examine the mechanisms by 

which it facilitates collective bargaining to take account of a) the organizational 

structure of multi-national corporations, b) the need to ensure that such 
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corporations respond to Canadian labour relations values, and c) the relative 

economic weight of the parties in the collective bargaining relationship. Such re-

examination must involve government in all its mandates vis-à-vis such enterprises 

and not simply the traditional labour relations regulating mandate. Such re-

examination must recognize that, where the current adversarial model creates 

advantages to any of the participants, such advantages will not easily be forgone.   

 

Recommendation 2:  

 

The re-examination inherent in Recommendation 1 contemplates the development of 

non-traditional labour relations tools. However, within the traditional toolbox of some 

jurisdictions there already is a simple mechanism, the labour-management committee, 

which can advance labour relations in the workplace. In any workplace there is a danger 

that labour relations can exist in a silo. It must be recognized that labour relations affects 

all aspects of an enterprise`s operations, and operations inevitably affect labour relations. 

Thus, the parties to collective bargaining need to engage each other on a continuing basis 

in order to foster an understanding of workplace issues, to prevent irritants from festering 

during the life of the collective agreement and becoming strike issues, and to promote the 

common interests of the employer and the bargaining unit.  

 
An example of such a provision is found in s.53 of the British Columbia’s Labour 

Relations Code. Among other things, it provides: 

 
53 (1) A collective agreement must contain a provision requiring a 

consultation committee to be established if a party makes a written request 

for one after the notice to commence collective bargaining is given or after 

the parties begin collective bargaining. 

... 

(4) The purpose of the consultation committee is to promote the cooperative 

resolution of workplace issues, to respond and adapt to changes in the 

economy, to foster the development of work related skills and to promote 

workplace productivity. 

 
The legislation also provides collective agreement language should the parties not agree 

on such a provision. 
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Multi-national corporations based in Europe are quite accustomed to ‘Works Councils’ 

under EU Regulations. These have a similar objective, ensuring that there is ongoing 

communication between the employer’s management and the front-line workers. Indeed, 

some significant operational changes may not occur without prior discussion with Works 

Councils. Although these Works Councils do not arise from collective bargaining or have 

an official role for trade unions, worker representation invariably comes from union 

ranks. Some research indicates that more progressive European-based multi-national 

corporations include representation on their Works Councils in their non-European 

operations. 

 

The Commission recommends that Government seek to amend the Labour Relations 

Act to provide that all collective agreements contain a provision that a mandatory 

Labour-Management Committee be established.  

 

There is division among the Commissioners on whether such a provision should be 

mandatory in every unionized workplace in the Province. There is one view that another 

mandatory committee should not be imposed on smaller employers or in workplaces 

where there is already sufficient dialogue between management and the bargaining unit. 

Another view is that there is not a workplace that would not benefit from such a 

formalized medium for dialogue.  

 

As there is no consensus, consultation with the stakeholders through the tripartite process 

should occur to provide guidance for Government on the advisability of any legislative 

amendment and the parameters of any such amendment. 

 

Recommendation 3: 

 

The Commissioners have identified that:  1. picketing in this dispute was virtually of no 

benefit to the process because of the remote site;  2. the remote site facilitated the use of 

replacement workers, thereby eliminating significant economic pressure which is a 
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presumed element in the traditional model of strike/lockout; and 3. the availability of 

alternate employment for a significant portion of the members of the bargaining unit 

eliminated significant economic pressure on the members of the bargaining unit, another 

presumed element in the traditional model of strike/lockout.  

 

The Commissioners were also left with the distinct impression that both sides to this 

dispute were unsure of the other party’s bottom line until very late in the strike. The 

Commissioners further observe that Vale and USW had not really exchanged ‘final’ 

offers until January 2011.   

 

The recommendations for settlement made by this Commission in December 2010 did 

not lead to a settlement. They did, however, provide a proxy for a final offer which gave 

each party substantial information about the other’s position, when either accepted or 

rejected by the other party. No person or body is able to make two parties who do not 

need or want to settle a collective agreement do so. What can be done under the current 

legislative regime is oblige the parties to confront the realities of an available settlement 

position prior to their being able to take strike or lockout action. Just as the December 

2010 recommendations of this Commission provided a proxy for a ‘final’ offer, so may 

the report of a conciliation board.  

 

The appointment of conciliation boards under the Labour Relations Act has fallen into 

disuse over the last number of years. The Commissioners presume this is because it is felt 

that the conciliation officer appointed to assist the parties can perform the same function. 

This is not so. The report of a conciliation board requires the parties to respond and 

identify where they stand in relation to specific settlement proposals. Such a report may 

also engage the public sentiment.  

 

The circumstances of this case, while unusual, are not unique to Vale and the USW. 

Other organized workplaces could confront similar facts. In cases where three of the 

normal pressures presumed by the traditional strike/lockout model are unlikely to operate 
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and pressure parties to settlement, a conciliation board can be a useful tool in moving the 

parties towards settlement.   

 

The Commission recommends that Government re-evaluate the use of  

conciliation boards and appoint such boards to report in circumstances where it 

appears that the traditional pressures of the strike/lockout model are unlikely to be 

effective in bringing about  a collective agreement. 

 

Recommendation 4: 

 

The Commissioners have found that some of the Labour Relations Board processes, as 

they were applied to the failure to bargain in good faith complaints of Vale and USW, 

were ineffective in that the complaints were not dealt within a timeframe which could be 

said to respond to the public interest in having this matter resolved promptly. This delay 

manifested itself both in the length of time it took to set the matter down in the first place 

and in the prolonged series of unused hearing dates scheduled over a period from 

February to December of 2010.  

 

The Commissioners feel that there are a number of ways that this issue can be addressed 

involving principally administrative changes on the part of the Labour Relations Board. 

 

The Board must recognize that a failure to bargain in good faith undermines the public 

interest in an effective collective bargaining system. It is not simply an issue between the 

parties. As such, the public interest must drive the scheduling of hearings, especially in 

circumstances where a strike/lockout has been ongoing for an extensive period of time. 

Several steps can be taken to achieve this end. 

 

The Commission recommends that: 

(a) the Labour Relations Board establish dates for the hearing of unfair 

labour practices immediately upon the receipt of them by the Board; 
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(b) the Labour Relations Board exercise its authority to abridge the time for 

filing of ‘Replies to Applications’ and ‘Replies to Replies’ to one-half of 

the current time periods in unfair labour practice complaints and in any 

other matter where urgency is indicated; and 

(c) Government allocate funding to the Labour Relations Board so that the 

Board can establish and publish, in advance, an annual calendar of at 

least five hearing dates per month to be used as matters necessitate, with 

priority being given to matters of urgency. 

 

The Labour Relations Board must be enabled to manage its hearings so as to address 

those matters which cannot be decided by the administrative processes outside of 

hearings. As the Labour Relations Act is currently written, there may be a question about 

the jurisdiction of the Board to limit a hearing, once called, to a specific issue (or issues) 

arising in the complaint or application that is before the Board. It is possible then that the 

Board will spend valuable hearing time dealing with an issue which in and of itself would 

not have generated a hearing. This issue requires legislative clarification. 

 

The Commission recommends that Government seek to amend section 18 of the 

Labour Relations Act dealing with powers of the Board in order to specifically 

authorize the Board to limit the scope of any hearing which it might order. 

 

The remedies available to the Board in respect of a complaint of failure to bargain in 

good faith are limited to a direction to cease certain behaviours. Other Canadian 

jurisdictions provide for a more interventionist approach, allowing boards to redress the 

consequences of a party not having bargained in good faith. Newfoundland and Labrador 

needs mechanisms to ensure that the collective bargaining process works as it is intended. 

This involves more than telling a party to change its behaviour. 

 

The Commission recommends that Government seek to amend the remedial 

provisions of the Labour Relations Act so as to provide the Labour Relations Board 
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with the authority to fashion those remedies its deems necessary to redress the 

consequences of a party’s failure to bargain in good faith. 

 

Recommendation 5: 

 

There are times when, for whatever reason, the parties to negotiations simply cannot by 

themselves compromise their positions and find settlement. When they are private parties 

and no public interest is engaged, they should be left to take whatever action is lawful. 

Government should not impose a settlement simply because the parties are unable to do it 

themselves. 

 

Some jurisdictions, like the Province of Manitoba, have established a process whereby 

the parties can, under a defined set of circumstances which include a strike or lockout of 

some duration, apply to a labour relations board to impose a new collective agreement on 

the employer and bargaining unit. The right to strike and lockout are fundamental to our 

current system of collective agreement negotiation. The tools of strike and lockout do not 

always work and it must be accepted that there are circumstances where the collective 

bargaining process is not working.  The Commission believes that, where the collective 

bargaining process has failed to produce a collective agreement despite the use of the 

strike or lockout, the public interest may require that a collective agreement be imposed.  

 

 

The Commission recommends that Government seek to amend the Labour Relations 

Act to provide a process for the imposition of a collective agreement in the following 

circumstances when: 

a) one of the employer or the bargaining agent makes application; and 

b) the applicant shall have been found by the Labour Relations Board to have 

bargained in good faith; and 

c) all of the conditions precedent to a strike or lockout have been met; 

d) it is apparent that strike and/or lockout mechanisms have been ineffective in 

bringing about resolution of the dispute; 
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e) the Labour Relations Board is satisfied that the collective bargaining process 

has failed; and 

f) the public interest requires the imposition of a collective agreement. 

 

Once such an application is successful, the terms of the new collective agreement should 

still be set by the parties themselves, if they are able or, failing success, by an 

independent third party. 

 

The Commission further recommends that Government seek to amend the Labour 

Relations Act to provide that, once an application is successful in establishing that 

the public interest requires the imposition of a collective agreement, the following 

steps should be taken: 

a) the employer and the bargaining agent shall have a further 30 days in which 

to reach a collective agreement; 

b) failing agreement, the Labour Relations Board shall refer the dispute to a 

three-person arbitration panel appointed by the Board to settle the terms of a 

collective agreement between the employer and the bargaining agent; 

c) the arbitration panel shall have the powers of a conciliation board under the 

Act; and 

d) the panel’s decision on the collective agreement shall be binding on the 

parties for a period of not less than one year. 

Recommendation 6: 

 

The Commission is satisfied that, although both Vale and the USW may have met their 

strict legal requirements to the Innu and Inuit peoples of Labrador under the Impacts and 

Benefits Agreement, there remains a sense on the part of the Innu and Inuit of Labrador 

that the Voisey’s Bay project has fallen short of their expectations for their communities. 

Strict compliance may meet the words of those documents, but still be inadequate in 

order for each organization to demonstrate that they have fully embraced the aboriginal 

peoples into their structures and recognized their cultural differences. The strike has 

shaken the confidence of these aboriginal peoples 
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The reasonable needs and expectations of the Innu and Inuit can only be met following 

information disclosure, collaborative thought and discussion, followed by innovative idea 

exchanges on ways of building bridges between the Employer and the Union and these 

aboriginal groups. More needs to be done to ensure that Voisey’s Bay is a success story 

for these aboriginal communities. 

 

The Commission recommends to Vale and the USW that they now jointly engage 

the Innu Nation and the Nunatsiavut Government in an effort to ensure that the 

aboriginal peoples of Labrador as stakeholders in the Voisey’s Bay enterprise are 

fully able to participate in the benefits associated with the spirit and intent of the 

Impacts and Benefits Agreements. 
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Appendix ‘A’ 

 

Errata from Report 1 

 

At page 3 in the third paragraph, the sentence 

 “Ontario operations resumed in June 2010…” 

should read 

 “Ontario operations resumed in July 2010…” 

 

At Page 3 in the forth paragraph, the sentence 

 “The Employer’s business has been able to continue with the mine and mill 

being operated by replacement workers.” 

 

should read 

 “The Employer’s business has been able to, in an evolutionary manner and 

following an initial 6 month shutdown period, continue production at almost 

50% while being operated by replacement workers.” 

 

At page 4 in the fourth paragraph, the sentence 

 “In this round, the parties originally met in meetings on February 12-13, 

2009 when Vale presented some initial proposals”  

 

should read  

 “In this round, the parties originally met in meetings on February 12-13, 

2009 when Vale and USW each presented some initial proposals.”   

 

At page 4 in the sixth paragraph, the sentence  

 “The next negotiating meetings were not conducted until January 22-24, 2010, 

then with the assistance of two conciliation officers. During these sessions, 
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Vale submitted additional proposals and USW tendered their initial 

negotiating proposals.” 

 

should read: 

 “The next negotiating meetings were not conducted until January 22-24, 2010, 

then with the assistance of two conciliation officers. Prior to and during these 

sessions, both parties submitted additional proposals.” 

 

At Page 9 in the second paragraph, the sentence  

 “It should also be noted that 12 additional Innu members now work in the 

mine as replacement workers, another factor which creates conflict in their 

small communities.” 

 

should be replaced with: 

 “It should also be noted that 12 additional Innu members now work at the site 

as replacement workers, either for Vale or for one or more of the contractors 

engaged by the Employer, another factor which creates conflict in their small 

communities.”  

 

At page 19 in the section “Duration”, the sentence 

 “The Union proposes an almost 5-year term…” 

 

should read 

 “The Union proposes a term in excess of 4 years…” 

 

At pages 37/38, in the bridging paragraph, the sentence 

 “…the Union made significant movement…..by accepting the Employer’s 

position on Wages…” 

 

should read 
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 “the Union made significant movement…by accepting the Employers’ 

increments on wages, although with somewhat different timing…” 

 

Consequently, further references in the Report (for example, at page 45) to the Parties’ 

agreement on wages for the first three years must be read in the light of the above 

correction. 

 

Any other disagreements or differences that the Parties have with the contents of the 

earlier Report can perhaps be characterized as differences of opinion, and not necessarily 

factual errors. 
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Appendix ‘B’ 

 

Dr. Gregor Murray’s Discussion Paper 

 

 




















































































