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submitted an affidavit with his application stating that he had sent the notice of 
the hearing to the tenant by registered mail on 29 December 2020.  According to 
the associated tracking history, that notice was not collected by the tenant and it 
was returned to the landlord.  Although the tenant had not received notice of this 
hearing, section 42.(6) of the Residential Tenancies Act, 2018 states that as long 
as the notice was properly addressed and sent, it is considered to have been 
served on her on the fifth day after mailing—in this case, on 03 January 2021.  
As the tenant was properly served, and as any further delay in these proceedings 
would unfairly disadvantage the landlord, I proceeded with the hearing in her 
absence. 
 

7. The landlord called the following witness: 
 

  (“ ”) – upstairs tenant at  
 
 

Issue 1: Vacant Possession of the Rented Premises 
 
Relevant Submissions 

 
8. The landlord stated that he had entered into 1-year, fixed-term rental agreement 

with the tenant on 01 March 2019 and a copy of that executed lease was 
submitted with the landlord’s application.  The agreed rent was set at $750.00 
and it is acknowledged in the lease that the tenant had paid a security deposit of 
$375.00. 
 

9. The landlord stated that after the tenant moved into the unit, he began to receive 
constant complaints from the occupants in the upstairs apartment,  and her 
husband.  He stated that they had been complaining about noise coming from 
the tenant’s unit and about people constantly visiting the tenant’s apartment.  He 
also stated that  told him that she can smell cigarette and cannabis smoke 
coming from the tenant’s unit, despite the fact that the lease states that there is 
to be no smoking in these units. 

 
10.  was called as a witness.  She also pointed out that their apartments are 

supposed to be non-smoking units and she complained that she can smell 
cigarette and cannabis smoke in her apartment.  She claimed that the smell is 
very strong and she finds it difficult to breathe as she is allergic to cigarette 
smoke.  She also claimed that her children find the smell unpleasant and they do 
not want to go in their bedrooms where it is particularly strong. 

 
11.  also complained that there is a lot of noise coming from the tenant’s unit, 

including loud music which can be heard at all times of the day.  She also stated 
that the police have visited the tenant’s unit on multiple occasions and she 
testified that she even had to call them herself on several occasions. 

 
12.  also claimed that the tenant’s visitors will oftentimes park behind the cars in 

her driveway, preventing her from leaving.  She stated, though, that when she 



 

Decision 20-0523-05  Page 3 of 4 

attempts to ask the tenant to move the vehicles, she refuses to answer her door.  
She also stated that when the police have visited the tenant she also refuses to 
respond to them as well. 

 
13. As a result of these complaints, on 11 August 2020, the landlord issued the 

tenant a termination notice and a copy of that notice was submitted with his 
application.  That notice was issued under section 24 of the Residential 
Tenancies Act, 2018 and it had an effective termination date of 31 August 2020. 

 
14. The landlord stated that the tenant has not moved out, as required, and he 

claimed that her behaviour has not improved since.  He is seeking an order for 
vacant possession of the rented premises. 

 
Analysis 
 

 
15. Statutory condition 7.(a), set out in section 10.(1) of the Residential Tenancies 

Act, 2018 states: 

Statutory conditions 

      10. (1) Notwithstanding an agreement, declaration, waiver or 
statement to the contrary, where the relationship of landlord and tenant 
exists, there shall be considered to be an agreement between the landlord 
and tenant that the following statutory conditions governing the residential 
premises apply: 

… 

        7. Peaceful Enjoyment and Reasonable Privacy - 

             (a)  The tenant shall not unreasonably interfere with the rights and 
reasonable privacy of a landlord or other tenants in the residential 
premises, a common area or the property of which they form a 
part. 

 
and according to section 24 of this Act: 

Notice where tenant contravenes peaceful enjoyment and reasonable 
privacy 

      24. (1) Notwithstanding subsection 18(2) and paragraph 18(3)(b), 
where a tenant contravenes statutory condition 7(a) set out in subsection 
10(1), the landlord may give the tenant notice that the rental agreement is 
terminated and the tenant is required to vacate the residential premises on 
a specified date not less than 5 days after the notice has been served. 

             (2)  In addition to the requirements under section 34, a notice 
under this section shall 






