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EXECUTIVE SUMMARY

On September 17, 1997, Government appointed a Task Force to assess the effectiveness of
the Fishing Industry Collective Bargaining Act as a mechanism for negotiating fish prices.
The Task Force was mandated to examine other dispute settlement mechanisms. The Task
Force was asked to make recommendations as to how pilot projects could be utilized to
experiment with any proposed price setting mechanisms. The Task Forcewasto enquireinto
the causes of price disputesin the crab fishery. Also, the Task Force was asked to evaluate
the reasons for differencesin prices paid to fish harvestersin Newfoundland and Labrador

compared with prices paid in other areas.

TheTask Forcewas comprised of: David Vardy, Chair of the Public UtilitiesBoard, asChair
of the Task Force; Joseph O’ Nelll, Assistant Deputy Minister of Labour Relations, as
Member; David Jones, Solicitor in the Department of Justice, as Legal Counsel ; and Brian
Delaney, Industry Planning Supervisor, in the Department of Fisheriesand Aquaculture, as

Task Force Secretary and Director of Research.

The Task Force finds, on the basis of our consultations, that the Fishing Industry Collective
Bargaining Act wasneither an obstacle nor ahel pin reaching anegotiated pricefor crab/fish.
However, amendments are recommended to accommodate the new model for collective

bargaining proposed by the Task Force.

The Terms of Reference directed the Task Force to identify pilot projects as a means of
testing new price setting mechanisms. The Task Forcefound, in our consultations, that there

was awillingness to try new approaches.
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The Task Force examined a variety of alternative mechanisms for price setting in the
harvesting sector. These models included: an open market sysem as in Nova Scotia; a
system of fish auctions like those commonly found in continental Europe; aswell asaprice
settlement board similar to the Farm and Food Marketing Board in Quebec or to the price
settlement board which operated in Iceland prior to 1991. Rather than recommending the
kind of compl etetransformation which the adoption of any of these modelswould entail, the
Task Force recommends instead that Government introduce modifications to the existing
collective bargaining system and, at the same time, experiment with an auction system. The

Task Force notes that auctions and other free market systems are common elsewhere.

These modifications are presented in the form of anew model within acollective bargaining
framework. The model was the result of a consultation process involving fish harvesters,
processors and the representatives of both. The proposd for a pilot project to experiment

withafishauctionwas, similarly, theresult of aconsultativeand consensusbuilding process.

The proposed changes to the collective bargaining system are recommended in the form of
apilot project. A parale pilot project is proposed in the form of an auction conducted
electronically for cod on the South and West coasts. This pilot project would be planned this

year, for implementation in 1999.

The modifications to the collective bargaining process take the form of a pilot project
proposed for 1998 and 1999. The project would be subject to review at theend of 1998. The
proposed model would be driven fully by the stakeholders, rather than by Government.

Indeed, in designing the model, one of the guiding principles was that government
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intervention should be minimized and responsibility should rest in the hands of the parties.

The proposed model provides that the FFAW/CAW and FANL engage in interest based
bargai ning through ajoint technical committeewith theaid of amutually selected facilitator,

beginning with afact finding and issue identification phase.

At the outset, an arbitrator-in-waiting would be appointed, kept abreast of the negotiations
and providedwith all information exchanged in thecollective bargaining process. Thisisone
of the innovative features of the proposed mode of arbitration. If the parties do not reach

agreement, then they must refer the dispute to the arbitrator, who will select the final offer
made by one of the parties. FANL suggested the final offer selection approach, rather than
regular arbitration, and the executive of the FFAW/CAW have agreed that they would be
prepared to recommend acceptance of the model as proposed, using final offer selection as
theform of arbitration. The decision of the arbitrator would havethe same binding effect on

the parties as would a negotiated collective agreement.

With acceptance of the proposed mode there would be no strikes or lockouts as a

consequence of a price dispute in 1998 or 1999.

The Task Forcefindsthat the 1997 dispute on crab prices aroselargely from mistrust among
the parties. This mistrust was partly caused by the practice where a number of processors
paid prices higher than the negotiated minimum price, immediately after industry
representatives in the negotiating process had taken the firm position that no price higher

than the minimum coul d be paid. The high expectations created by the prices paid for snow
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crab in 1995, aong with the prices offered, or reputed to be offered, in the Maritimes and

Quebec, were important contributing factors.

The Task Force was asked to evaluate the reasons for differences between crab prices paid
in Newfoundland and L abrador and prices paid in other provincesand countries. The Task
Forcefindsthat differencesinintrinsic characteristicsareamajor reason for the higher prices

in the Maritimes and Quebec.

The Task Force also finds that controllable quality factors play a significant role and that
thereare awiderange of quality initiatives which can reasonably be expected to narrow the
price differential, particularly with prices paid in Alaska. The Task Force presents a set of

suggestionswhich can be used asthe basisfor consultations by Government withthe parties.

The Task Force examined a variety of issuesin an effort to explain these price differences.
These issues included: the marketing effectiveness of the Newfoundland and Labrador

fishing industry; competition in the industry; and government regulations with respect to
processing in the Province. The Task Force also found, that with greater ease of entry into
the crab processing sector since 1996, there is now greater potential for competition among
processors than before. This more open accessisthe result of the increasein the number of

processng licences.

The Task Force examined whether harvesters should be able to sell crab for export in
unprocessed form, through a repetition of the removal of the export restriction as was

approved by the Minister in 1997, for atwo month period. The Task Force recommends a
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controlled and closdy monitored project and a full benefit cost analysis be undertaken in
1998 which would alow sdes to outside buyers by fish harvestersin dl regions, but with
limits on the amount of unprocessed crab to be exported. These limits should be designed
to prevent exports of unprocessed crab from any particular region impacting

disproportionately upon processing employment in the region.

The Task Force recommends to the parties the development of a pricing structure that

recognizes and rewards high quality crab.

The Task Force recommends to the parties that aprice-to-market formulabe used to reward

quality and improve trangparency.

In the interest of creating greater transparency and trust in dealings among processors and
harvesters, the Task Forcerecommends that market price information on actual transactions

be made available. This information would be audited by athird party.

Fish harvesterstold the Task Force of increasing control being exercised by the processing
sector over anumber of fishing enterprises, particularly thosein the large vessel fleet. The
Task Force recommends a number of measures designed to strengthen the independence of
fish harvestersand to reduce their dependence upon processorsfor financing. Theseeasures
include areview by Government to identify possible new sources of financing for vessels,

to provide an aternative to dependence upon processors for financing.

The Task Force understands that the FFAW/CAW and FANL will need to explain the
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proposed new model for collective bargaining to their members and seek ratification of the

pilot project.

The Task Force recommends that Government consult fully with the stakeholders on the
recommendationsof the Task Forcewith respect to theauction pilot project, quality and port

services and facilities.

We are grateful for the full cooperation and support which we received from senior
executives of the Union and FANL. The Task Force also expresses our appreciation to all
of the stakeholders who took the time to meet with the Task Force in our consultations and

made presentations to assist in its work. These consultations were of vital importance.

Therecommendationsin thisreport call for action to be taken on atimely basis. In seeking
early and energetic action on our recommendations the Task Force is endorsing the views

which were forcefully presented by concerned stakeholders.



Chapter 1

INTRODUCTION & OVERVIEW

Termsof Reference

The Task Force was appointed by the Provincial Government on September 17, 1997, in the

aftermath of a strike that occurred in the fishery in 1997, which delayed the opening of the fishing

season for crab by some three months. It began its work immediately.

Pursuant to its Terms of Reference, the Task Force was given a mandate to:

1

“ Assess the impact, relevance, effectiveness and utility of the Fishing Industry Collective
Bargaining Act to the collective bargaining process that exists in the fishing industry, its
effect (if any) on theability of thefishersand fish buyersand processors and their respective
representativesto reach anegotiated pricefor crab/fish and to settletheir [abour differences,
or if modifying, repealing, or replacing the said Act with another statutory or regulatory
vehicle would better serve the general public interest and/or the interests of the parties to
such negotiations;”

“Take into account dispute settlement mechanismsin effect el sewhere in Canadaand other
nations;”

“ Assess and determine whether some other approach, being an alternative means of setting
the price of crab/fish would better serve the general public interest and theinterests of the
parties to such negotiationsin avoiding or reducing the prospect for industrial disputes and
action in future years, and to make recommendations concerning the same; including
recommendationsasto how pilot projects could be utilized to experiment with any proposed
price setting mechanisms.”

“Inquireinto the causes of price disputes which have occurred frequently in the province's
crab industry in particular recent years.”

“Evaluate the reasons for differencesbetween crab prices paid in Newfoundland and prices
paid in other crab fishing provinces and countries.”

“Takeinto account input relevant to the above mattersfrom joint FFAW/FANL committees
created as part of the settlement of the 1997 crab price dispute.”
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7. “Report on any other matter related to the above;” and

8. “Submit afinal report concerning the above matters by January 15, 1998.”

Over the course of the next three months the Task Force conducted a series of meetings and
consultationswithindividual fish harvesters, their certified representativefor collective bargaining
purposes, the Fish, Food and Allied Workers/Canadian Auto Workers Union (FFAW/CAW),
individual fish processors, the Fisheries Association of Newfoundland and Labrador (FANL), and
various other interested persons. Aswell, members of the Task Force journeyed to Iceland and to
the Canadian provinces of Quebec, and British Columbiato study and discuss with representatives
of fish harvesters, fish processors and the governments of these provinces, the various price
settlement mechanisms and models in place in each of these jurisdictions. The Task Force also
studied how priceswere set in Nova Scotia, New Brunswick, Japan, the United Statesand Norway.
Letters were also sent to a number of Canadian Embassies, High Commissions and Consulates
around the world soliciting input on alternate price settlement mechanisms. Responses were
received from New Zealand, Australia, Chile, Denmark, Peru, France, the Netherlands, Portugal,
Poland, Finland and Great Britain. As well, the Chair of the Task Force went to Japan with the
Minister of Fisheriesand Aquaculture as part of histrade mission. The purpose of this mission was
to discuss with Japanese processors and buyers how Newfoundland and L abrador crab is positioned

and priced in the Japanese market, and how that positioning and pricing could be improved upon.

Early on in our mandate, the Task Force determined that, if we were to succeed in discharging our

duties, that it would be necessary to involve fully in our consultations both of the parties to last

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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year'spricedispute. Consequently, representatives of the FFAW/CAW and of FANL wereinvited
to take part in the Task Force' s fact finding effortsmissions and to become full participantsin the
processof determining the causes of the 1997 crab price dispute and in building anew model/price
settlement mechanism to resolve and avoid the adverse industrial consequences of such price
disputesinfutureyears. Both organizations, to their respective credits, agreed to so participate. The
President of FANL, Mr. Alastair O'Rielly, and the President of the FFAW/CAW, Mr. Earle
McCurdy, and on certain occasions, the Secretary-Treasurer of the FFAW/CAW, Mr. Reg Anstey,
participated with the Task Force in our visits and fact finding missionsto Icdand, Quebec, British
Columbiaand Japan. Aswell, the members of both FANL and the FFAW/CAW struck special sub-

committees to assist the Task Force in our work.

The importance of the good faith and the investment of time of both of these parties cannot be
overstated. Without it, the Task Force could not have succeeded in completing the task at hand.
They areto bethanked for their investment of time, their effort, their input and their responsesto the
many guestionsand enquiriesthat the Task Forcemade of them. Theparties’ dedicationto resolving

the issues at hand must continue and be the basis of future settlements.

Guiding Principles

In approaching thetask a hand andin discharging our mandate and work, the Task Forcewasdriven
by a set of guiding principleswhich we developed at our first meeting. These principles, which are

as follows, were reflected in everything that the Task Force did.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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First and foremost was the need to get at thetruth - to determine the causes of the price disputesand
collective bargaining difficultiesin this Province, why fish harvesters appear to bereceiving lessfor
their product than fish harvesters elsewhere, and the measures or steps required to address and

correct the same.

Tothisend, the Task Force sought evidencefrom anumber of sources, the harvestersand processors

themsel ves, government and independent sources.

Second, was the need to build trust between the parties and in the process that the Task Force had
embarked upon. Without such trust, all hope would be lost for the successful completion of our
work. Inthisregard, the Task Force always conducted it’ s deliberationsin a manner that was non-

judgemental and independent of Government.

Third, and related to the second stated principle, was the need to fully involve the parties in the
process. Without such involvement, trust in the Task Force and its work could not evolve. In the
absence of such involvement, devel oping aviable solution to the challenges before the Task Force

would not have been possible.

Fourth, and emerging from the third principle outlined above, was the need to build consensus

between the parties with respect to the problems that the industry had been and isfacing and as to

how they might be addressed, both now and in the future.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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Fifth, was the need to develop practical solutions to the types of industrial relations disputes and
problems that had been plaguing the fishing industry in recent years, so that the parties could go

forward in a spirit of new beginning for the benefit of al of our people.

Sixth, wasthe need and the responsibility that rests on the Task Forceto report faithfully upon what
we heard from all of the parties who appeared before us and who made submissions and to make
concreterecommendationsfor implementation in thiscoming season, so asto avoid thekind of price
settlement difficultiesand industrial disputesthat have arisenin previousyearsinthe Newfoundland

and Labrador fishery.

So that there would be no doubt as to the anal ytical methodology and approach that the Task Force
would take to the challenges posed by the Terms of Reference, the members of the Task Force,
during our initid meetings with the parties, took considerable time to ensure that the parties
understood the Task Force' sapproach to the problem at hand and the principlesthat we would apply
in discharging our mandate. In the opinion of the members of the Task Force, no other type of
approach would have allowed usto remain in the kind of constant contact with the partiesthat was
necessary to conclude our work in atimey and holistic manner. The members of the Task Force
also believethat thistypeof approach wasessential in setting thetone and in building the consensus

that was necessary to bring our work to a successful conclusion.

Communications Plan and Consultation Process

At our first meeting, we, the members of the Task Force resolved to “get out there” to listen to the

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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concernsof individual stakeholders and persons so we could properly do our work. Conseguently,
ensuring that people were aware of the Task Force's existence and mandate were of prime

importance.

Towards that end, and supplemental to the joint press announcement made by the Minister of
Fisheriesand Aquaculture and the Minister of Environment and Labour on September 17, 1997, the
Task Force, having established our offices, placed a series of advertisements in all newspapersin
the Robinson Blackmore chain of related and affiliated companies including: the Express (St.
John'’s), the Compass (Carbonear), the Packet (Clarenville), the Southern Gazette (Marystown), the
Beacon (Gander), the Pilot (Lewisporte), the Advertiser (Grand Falls-Windsor), the Coaster
(Harbour Breton), the Nor’ Wester (Springdale), the Humber Log (Corner Brook), the Georgian
(Stephenville), the Gulf News (Channel-Port aux Basgues), the Aurora (Labrador City), the
L abradorian (Happy Vdley-Goose Bay), the Northern Pen (St. Anthony), and the Charter (Placentia),
the Western Star and in the Evening Telegram, over a two week period in October, 1997. Paid
advertisements were also placed on dl radio stations of the NewCap Broadcasting Network at St.
John’s, Musgravetown, Gander, Grand Falls-Windsor, and Corner Brook and on dl AM radio
stationsof theVOCM Network at St. John’s, Marystown, Clarenville, Gander, Grand Falls-Windsor,
and Baie Verte. Similar notices were also placed on local cable channels throughout the Province
affiliated with the VOCM Network. Public Serviceannouncementswere al so made on the Fisheries
Broadcast of CBC Radio One, which reaches all of the Province, over a three week period,
commencing in early October, 1997 and in mid November, 1997. Likewise, announcements were

made on the Nain Radio Station of the Okal akatiget Society.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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In addition to the above, all organizations representing fish harvesters and fish processors in the
Province were written by the Task Force and provided with an overview of our mandate. As well,
all fish processors and buyerslicensed by the Province of Newfoundland and L abrador were written
directly, soliciting their input into thisprocess. The Labrador Inuit Association and the Innu Nation,
respectively, representingthoseaboriginal groupswithwhomtheProvinceis negotiatingaboriginal
land claims settlements, were dso written by the Task Force, seeking their views. Supplemental to
the above, the Chair of the Task Force conducted interviews on the Fisheries Broadcast in October
and November, 1997 to publicizethe work of the Task Force. Additionally, the Chair did a number
of follow-up interviews with various print and radio media throughout November and December,
1997. A toll-free number was al so established for the use of persons wishing to communicate with

the Task Force.

M eeti ngsand consultationsin responseto expressionsof interest from fish harvestersand processors
and other personswishing to make submissonsto the Task Forcewere held at various placesaround
the Province, beingasfollows: St. John's, Clarenville, Harbour Breton, Grand Falls-Windsor, Deer
Lake, St. Anthony, Mary’s Harbour and Bay Roberts. The Task Force also arranged to meet with
focus groups of fish harvesters and processors at the aforesaid sites to provide us with further
sources of information and views on the matters within our mandate. All of these efforts were

supplemented by the constant input of FANL and the FFAW/CAW during this process.

In al, the Task Force met with some 133 fish harvesters, mos of whom represented othersin their

fleet sectors, some 29 representatives of fish processors, and a variety of other individuals.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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Towards the end of this information gathering process the Task Force held a series of summative
meetingsat the Bungalow in Bowering Park, St. John’ s: thefirst being on December 11, 1997, where
we requested FANL and the FFAW/CAW each, in the presence of the other, and being able to
guestion the other, to lay out for the Task Force' s benefit the causes of last year’s price dispute in
the crab industry and of the mistrust that has been growing between fish harvesters and processors
in recent years, the second being on December 15, 1997, where it requested representatives of the
FFAW/CAW in the presence of FANL representatives to present their position on a series of 40
guestionsrelating to the subject matter of the Task Force; and athird meeting held on December 16,
1997, at which representativesof FANL responded to thesamequestions. At all these meetingseach
party was given the opportunity to question the other on its presentation and to engage in afull

discussion on issues arising from such presentations.

In the aftermath of these meetings, the Task Force, on the evening of December 16, 1997, presented
it's concept of a mode for the settlement of fish price disputes. This process led to further
discussionsover thenext several daysresultinginthemodel and recommendationsthat arecontained

in this report.

Without thislevel of extensivetravel, consultation, cooperation and hard work, by all involved in

this process, the work of the Task Force could never have been properly completed and the new

beginnings that are proposed in this report would not be possible.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act



Chapter 2

PRICE SETTING AND RESOURCE ISSUESRELATED TO
COLLECTIVE BARGAINING

This chapter will provide @), an historical perspective on the collecting bargaining process in the
Newfoundland and Labrador Fishing Industry since 1971, b), an overview of price settlement
mechanisms in other countries and Canadian jurisdictions, c), a history and overview of the snow
crab fishery asit existstoday, and d), a narrative describing the events associated with the 1997

disputein the snow crab fishery.

Collective Bargaining in the Newfoundland and L abrador Fishing I ndustry

Prior to 1971, there was no |egislative process available whereby fish harvestersin the Province of
Newfoundland could engage in collective bargaining with the fish processors to whom they sold
their various species of fish. In June of that year, the government of the day, in response to
representation by and on behdf of, fish harvesters, passed the Fishing Industry CollectiveBargaining
Act. That Act, whichwasvery closely modelled after the Labour Relations Act for the Province, (the
Act governing private sector labour relations and collective bargaining in Newfoundland and

L abrador) provided, anong other things

. the right of fish harvesters to organize into a union;
. the right of fish processors to organize an association;
. theright of fish harvestersto bargain collectively with fish processors over issues affecting

their operations, including fish prices; and

the right to cease business dealings if a collective agreement could not be reached between

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act
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fish harvesters and fish processors.

Following the passage of that legislation a series of certification drives was conducted by the
Newfoundland Fishermen, Food and Allied Workers Union. These certification drives resulted in
aseriesof certification ordersbeingissued by the Labour RelationsBoard, giving the Newfoundland
Fishermen, Food and Allied Workers Union exclusiveauthority to act asbarganing agent for aunit
of fish harvesters defined in the order. Over a period of sixteen years, a total of thirty-eight
certification orders were issued by the Labour Relations Board to the Newfoundland Fishermen,
Food and Allied Workers Union, naming it as the exclusive bargaining agent to represent fish
harvestersin the fishing area or areas covered by the respective certification orders. For example,
in November 1972, a certification order was granted, covering the unit of fish harvesters from
Anchor Point in the North to Daniels Harbour in the South, both inclusive, on the Great Northern

Peninsula.

These certification ordersremained in effect until 1987. In that year, the Newfoundland Fishermen,
Food and Allied Workers Union ended itsaffiliation with the United Food and Commercial Workers
Union, the international union with whom it had been associated. Shortly theredfter, the
Newfoundland Fishermen, Food and Allied WorkersUnion choseto affiliatewith the Canadian Auto
WorkersUnion and becamethe Fishermen, Food and Allied Workers/Canadian Auto WorkersUnion
(FFAW/CAW). Thisresulted inanissue between the United Food and Commercial WorkersUnion,
and the FFAW/CAW to determine who would represent the Province's fish harvesters. This

culminated in aprovince-widevoteof fish harvestersto determinethe unionthey wished to represent

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act
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themin collective bargaining. Thisvote was conducted by the Labour Relations Board. On May 9,
1988 the L abour RelationsBoard, by order, certified the Fishermen, Food and Allied WorkersUnion
“to bethe bargai ning agent of thefishermeninthe Province of Newfoundland excluding Fogo Island
and Communities North of Makkovik and further that the said order of certification apply to all

operators purchasing fish within the said area”

Since that date, the FFAW/CAW has been the official bargaining agent for al fish harvesersin
Newfoundland and L abrador with the only exceptions being Fogo Island and communities North of
Makkovik. By law, any operator purchasing fish from the area prescribed by the certification order
must comply with its provisions. At present, no provison existsin the Fishing Industry Collective

Bargaining Act providing for provincial accreditation of a fish processor’ s association.

In the course of it’swork, the Task Force examined a number of different models in a number of
countries and other Canadian jurisdictions for the settlement of prices for various species of fish
between fish harvestersand fish processors/buyers. However, none of themodelsexamined provide
for the same exclusive coverage of fish harvesters as does the situation in Newfoundland and

Labrador as aresult of the province wide certification order.

Under the present structure, the FFAW/CAW, representing all fish harvesters, engagesin collective
bargaining with the Fisheries Association of Newfoundland and L abrador (FANL), representingits
member fish processors/buyers with respect to identified fish species, in an attempt to agree on a

priceto be paid. While legally, processors who are not members of FANL may chose to negotiate
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a separate agreement with FFAW/CAW, the industry practice has been that the agreement reached

with FANL becomes the standard for the fishing industry.

A failureto reach an agreement on aprice for fish harvestersto commence a particular fishery may
resultin adelay of thefishery. Thisdelay iscommonly referred to asa* strike” or “lockout” in the
industry or that particular fishery. It has been said that, in three of the last five years, there has been
astrike in the snow crab fishery. What has occurred in fact has been adday in the commencement
of that fishery. Notwithstanding that the quotafor the fishery for those years was in fact harvested
and processed, these recurring price disputes and the ddays (strikes) that they have caused have

negatively affected our markets and led to social unrest.

During the course of our work, the Task Force found that there is awidely held view among fish
harvestersand processors/buyersthat, collectively, we must find abetter way to addressand resolve
fish price disputes. This would enable and ensure a timely commencement of the fishing season.
Another delay in 1998 isjust not acceptable. Asidefrom thelogistical problems created by adelay
in the start of the season and the issues related to quality measures and optimal fishing time, there
is the insecurity that alabour dispute creates for our customers in the United States and Japanese
markets. In the September, 1997 issue of Japan Fisheries Market Report from the Canadian
Embassy in Tokyo the following comment was made. “ Trade is concerned about the delay and
impact of Newfoundland snow crab due to the strike this year once again.” The challenge for all
interested stakeholdersin the fishing industry isto ensure our reputation isimproved by providing

a“comfort zone” to our customers in the United States, Japan and elsewhere that there will be an
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orderly and timely start for the fishery in 1998 and beyond.

The current provisions for negotiation of a collective agreement under the Fishing Industry
Collective Bargaining Act do not provide for that comfort zone. The provisons for collective
bargaining, conciliation and conditions precedent to a cessation of business dealingsin the fishing
industry, do not lend themselves to the unique and complex nature of this sector. The Task Force
findsthat, whilethe Fishing Industry Callective Bar gaining Act may not have facilitated the
collective bargaining processin the fishing industry, the legislation was not the cause of the

recent pricedisputes. It was neither helpful nor an impediment to reaching an agreement.

What is needed is amore focused and structured approach, an approach which would provide time
for the parties to come together, using an interest based approach, to address and discuss issues
which will have an effect on the fishery for the coming year. Thisinterest based approach should
be a prelude to positional bargaining on price. It would serveto “get all the facts on the table’.
These facts should be supported and supplied by an independent third party, if necessary, and be
drawn from sources acceptable to both parties. Only following this process should positional
bargaining occur. If an agreement cannot be reached at the conclusion of positional bargaining, a
mechanism chosen by therepresentatives of fish harvestersand processorsshould be depl oyed which
will set aprice. Thiswould allow the fishery to begin and, if necessary, the parties could continue

to discussissues related to the fishery, with aview to reaching common ground.

L egidativechangewill berequiredto giveeffect to anew process. The new processshould beapilot
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project. Thiswill giveall stakeholdersan opportunity to analyseadifferent approach without having

to repeal the existing legidation.

Price Settlement M echanismsin Other Jurisdictions

In designing a new approach for collective bargaining in the Newfoundland and Labrador fishing
indugtry, the Task Force reviewed the price setting mechanisms for fish in anumber of different
jurisdictions. The following are summaries of the processes used in five of those jurisdictions:
Iceland, Quebec, British Columbia, Japan and Norway. The Task Force visited Iceland, British
Columbiaand Quebec. The Chair visited Japan as a member of the Mission led by the Minister of
Fisheriesand Aquaculturein November, 1997. The summary of the Norwegian model was obtained
as areault of telephone discussions with a senior Norwegian government official. The model that
the Task Forceis recommending has elements of each jurisdiction which wevisited. The proposed
model recognizes the uniqueness of the collective bargaining process in the fishing industry in

Newfoundland and L abrador.

Price Setting in Iceland

The pricetobe paid tofish harvestersin |cdand for wet fish was a continuing source of anguish for
many years. A number of stoppages occurred in the harvesting sector. After a mgor dispute in
1961, Parliament (“theAlthing”) formally established an official processfor setting the priceof fish.
The Fishing Industry Price Determination Board was established. It operated intwotiers. Onetier
comprised siX representatives of the harvesting sector and six representatives of the processing

sector. Thisgroup wasresponsiblefor arriving at asuitable pricefor all speciesof fish. If they were
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unableto agreeon aprice, an upper tier tribunal would settle the price. The upper tier was comprised
of two representatives from each sector, with government appointing the fifth representative. The
fifth person appointed by government was usually the Director of the Economic I nstitute of Iceland.

A simple mgjority of the tribunal determined the price for fish for that year.

TheBoard set thepricefor fishinlceland for 30 years. Thepricewas set a threedifferent intervas
during the year and it remained constant for that period. In the late 1980's this process became the
subject of considerable criticism. The criticism was primarily directed at its lack of response to
varying demand and supply conditions. Thiscriticism resultedin the curtailment of the work of the
Fish Price Determination Board. Legislation permitting wet fish auction markets was passed in
1987. Since prices in these markets became higher than the officia price set by the Fish Price
Determination Board the decisions of that Board becamelessrelevant to theprice. Accordingly, in
1991, the Fish Price Determination Board stopped issuing price decisions. Since 1991, the wet fish
pricein lceland has not been officidly determined. The Board isstill constituted and could resume
setting prices at any time. However, with 35% of the Total Annual Catch (“TAC”) of wet fish now
going to the auction markets and a call for more to go to the auction marketsit is not clear whether

there will be afurther role for the Fish Price Determination Board.

The ability of fish harvestersin Iceland to choose to sell their fish through the auction system has
been available for 10 years. The current auction system is an electronic “Dutch” auction system
operated out of many different sitesin Iceland. Both small and large vessel s use the auction system.

These boats engage in the auction through a“ hail at sea’” approach, whereby they call in their catch
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to the independent operator who runs the auction. The quality of the catch is usualy known by the
past reputation of the boat and crew. Buyers representing processors gather at the selected sitesand
participate in the “Dutch” auction. These buyers are identified with a key that they enter into an
electronic box at the auction site. This key also confirms the particular buyer’s line of credit to

demonstrate his’her ability to purchase the fish for which they bid.

The Task Force wasinformed in meetings attended in I celand, that thereis general satisfaction with
thiskind of auction system in Iceland. Fish harvesters and their Unions would like to see more, if
not all, fish go through the auction system. We were told that fish harvestersare so concerned about

thisthat it may in fact precipitate astrike in the industry in 1998.

In addition to fish going to the auction, the other two methods by which fish aresold in Iceland are
by direct sales of fish harvesters to fish processors, and by price arrangements between owners of
large vessel s and the crews, with fish processors. Direct sales usually occur between fish harvesters
who fish close to their ports near their home in the more isolated parts of Iceland, particularly the
North and Northeast Coasts. Captains of |arge vessels owned by processors sell their fish to those
processors for a previously agreed price which they share with the crew. It is primarily this group
who would like to seean expanded auction system, mainly because of the price difference between

them and the fish harvesters who sell through the auction.

Price Setting in Quebec:

Quebec moved to changeit’ s system of price settlement for fish harvested inthat provincein 1991,
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the sametimeasIceland. TheAct respecting the marketing of agricultural products was appliedto
the fishing industry. This meansthat amajority of harvesters fishing aparticular speciesof fishin
adefined area; such as, the Gaspe, Middle North Shore, Magdalen Islands or the whol e of Quebec
may apply to the Marketing Board, the Régie, for authority to negotiate prices and other related
issues for their catch. The Régie will authorize the group to conduct bargaining provided it is

satisfied the marketing plan meets the requirements of thelegidation.

The Régieisaquasi-judicial body. It does not receive policy direction from the government. It's
decisions are final, except if overturned by Cabinet. This has happened only twice in forty years.
The Régie has eight members, including achair, and three vice-chairs appointed by government for
five years. Once a marketing plan is approved for a given species, the Union, on behalf of fish
harvesters covered by the plan, serves notice to negotiate with the processors/buyers in the area
covered by the plan. These processorg/buyersare obligated by law to negotiate with the Union. If no
agreement is reached, a request may be made to the Régie by either party to the negotiations to set
aprice for the commencement of thefishery. The Régiewill set up an arbitration panel comprising
avice-chair of the Régie plus two other members. The Régie will then conduct a hearing in which
both sides present their positions with respect to a fair price for the start-up of the fishery. After
hearing the positions of both sides, the Régie setsa price which typically includes a price-to-market
formula and, at times, is for more than one year. Where a price-to-market formula is set, the
information upon which that price is based is audited and verified by an independent source
acceptableto the stakeholdersinthe industry. The priceis mandatory and must be paid. Despitethe

fixing of the price, the parties are still free to make alternate arrangements, as they seefit, provided
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thereisno delay in the start of the fishery. The price set by the Régie can be examined at various
intervas and adjustments made, up or down, to reflect any major market variations. Unless the
parties negotiate a new price for a given species, last year’s closing price is deemed to be the next

year's opening price.

During our visit to Quebec, the Task Force was advised that constant dial ogue and communications
isthe key to successin pricedetermination. The Régie encourages settlement by the partieson their
own. The partiesarefreeto agree on any sort of practice they feel appropriate and beneficid for all
thoseinvolved inthefishing venture. Thisfreedom suggestsadefinite view towardsafreeand open
stakeholder-driven process, where the parties are free to conduct their efforts in a manner that
maximizes the benefits of the industry for al those involved. The Régie does not wish to be
involved and will only do so when called upon by the parties to set a start-up price for a particular
fishery. The Task Force was also informed that, a ong with continued dialogue, joint committees

on issues such as quality, harvesting and marketing are also a key component of the process.

TheVice-Chair of the Régieresponsiblefor the fishing sector attends the annual meetings of buyers
and harvesters. Thisisdoneto establish credibility inthe process should the need arisefor the Régie
to set apricefor the commencement of the fishery. Itisalsoimportant that both parties have access
to reliable, timely and independent information on current market trends and competitive forces
affecting the fishing industry in Quebec. The marketing plan has been compared to a business
contract as well as alabour contract. The marketing plan covers approximately 35% of total fish

landings in Quebec, broken down as follows:
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. 75% of al lobster landings
. 30% of al crab landings

. 100% of al turbot landings

Some concern has been expressed recently over theright of the partiesto take decisionsof the Régie
to court. The Vice-Chair of the Régie stated that there was a perception that the process was
becomingoverly legalistic. Both sideshave been appearing beforethe Régie presentingvery detailed
argument in support of their respective positions. To combat thistrend, the Régie is moving away
from the three member arbitration model to aone person facilitation model without theinvolvement
of legal counsel. The partiesthemselves present their positionsto aone person board and an attempt
is made at resolution. Failing resolution, the arbitrator will render a decision. This decision will
then be the effective price for the particular fishery. The Quebec system allows the parties the
alternative to reach a different settlement in the event they do not agree with the decision of the

Régie. Thishasin fact occurred on & least one occasion.

In discussions with the Union, representing fish harvesters, and the Association, representing fish
processors, the Task Force was told that, in ther opinion, the process used in Quebec to determine
fish prices works effectively. They did not appear to have any real concerns that decisions of the
Régie, in caseswherethe parties could not reach an agreement on fish prices, would be such to make

participation in the industry, by harvesters or processors, unprofitable or impracticable.

As with any structured system there is a cost associated with its administration. In the case of the
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price settlement mechanism in Quebec the cost is shared equally between the parties.

Price Setting in British Columbia:

Unlike the situation in Newfoundland and Labrador, no union has been certified province wide to
represent fish harvestersin British Columbia. A group of harvesters may or may not have a union
represent them in price negotiations for a particular species with the processors or the processors
association purchasing their fish. Many harvesters do not belong to a union in British Columbia.

If they were unable to reach an agreement on price, the fish harvesters could simply refuse to fish.
There has been an arbitration mechanism for resolving fish price disputes in the Fisheries Act of
British Columbiasince 1930. However, negative experienceswith this process haveresulted in the

parties choosing to ignore it as a means of settling a price dispute.

British Columbia, much like other major fishing jurisdictions, redized afew years ago that there
were growing concerns and issues in itsindustry that needed to be addressed. A Task Force was
struck in 1994 to examineindustrial productivity inthefishing industry and make recommendations
for change. InOctober 1994, the Task Force expressed it’ sconcern over the protracted, adversarial
relationship between the union and the processor’s association. Since the Fishing Collective
Bargaining Act of 1994 did not address an alternative means of reaching agreement on fish prices,
or the availability of dispute resolution mechanisms other than strike or lockout, the Task Force
suggested afurther study be undertaken tofill thismajor gap in public policy in the regulation of the

commercid fishing industry.
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Comingout of thisinitiativewasa processthat resulted in athreeyear collective agreement between
the union, representing salmon fishermen, and the association, representing salmon processors. The
processis commonly referred to asa“ mutua gains’ bargaining model. Both sidesrealized that in
order to address the ongoing problemsin the industry, and their impact on price setting, therewould
have to be increased transparency with regard to issues affecting harvesters and processors. The

mutual gains bargaining model was a beginning.

Themutual gainsbargai ning processwasfacilitated by Professor Joseph M. Weiler from the Faculty
of Law at the University of British Columbia. Professor Weller |ater became amediator in collective
bargaining and the arbitrator in arbitration decisions on aprice re-opener provision in the collective
agreement for 1997. The mutual gains bargaining process consisted of ajoint technical committee
comprised of equal representatives of the union and equa representatives of the association with
Professor Weller acting as the facilitator. Their task was to ascertain the factual issuesthat would
likely impact on price structure for salmon, over the duration of the collective agreement to be

bargained.

The Coallective Agreement eventually reached was achieved without the need for the parties to go
to arbitration. The interest based/collective bargaining process, aided by Professor Weiler acting as
facilitator cum mediator, achieved a three year collective agreement. That agreement contained a
mutually acceptable price-to-market formulafor determination of salmon pricesfor the duration of
the agreement. In the event of a disagreement during the life of the agreement an arbitrator would

render a binding decision. The information to be used in the price-to-market formula was to be
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evaluated by an independent agency acceptable to both parties.

Thiswas the first time the mutual gains process was used in British Columbiato resolve pricesin
thefishingindustry. The processraninto difficulty in1997 asaresult of amisunderstanding between
the parties over the application of the price re-opener in the third year of the agreement. An
arbitrator’ sdecision on that misunderstanding ruled in favour of the processors. Subsequent rulings
by Professor Weiler, on the price to be paid for salmon resulted in a reduction of the price paid to
fish harvesters. These rulings have created some uncertainty for harvesters as to the utility of the

process in future.

Another element of the system in British Columbia is the fact that the same individual, Professor
Weller, served in the capacity of facilitator, mediator and arbitrator. Inthemodel proposed by this
Task Forcefor collective bargaining in thisProvince, the facilitator and the arbitrator would betwo

different individuals, appointed at the beginning of the process.

In our discussions with union and processor representatives, both agreed that this model for
collectivebargaining worked well asfar asitsintended purposewasconcerned. It iscertainly worthy
of further discussion and analysis, despite thefact that the eventsin 1997 have caused some concern

over itsfuture utility.

Price Setting In Japan

Price setting in Japan is performed through a highly developed two leve port auction process. In
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thefirst level, fish harvesters sell their catchesinto aprimary level auction, of which there areabout
600 throughout Japan. The second level auctions are the wholesal e display auctions, of which there
are 93. All of the fish which goesto market in Japan goesinto adisplay auction. The Japanese feel
that adisplay isnecessary in order for quality to be measured and for proper inspection to take place.
The largest wholesade market is the Tsukiji Market in Tokyo. The prices to fish harvesters are
established in the level one auction, based upon the prices set in the wholesale auctions and in the

final consumer market.

Thereisno collective bargaining for the price of fish in Japan, neither isthere aminimum price set
in the auction markets. While fish harvesters believe that the administrative costs associated with
the two level auction systems are high they are not seeking fundamental changes in the auction
sysgem. Fish harvesters believe that the auction system gives them the best value for their catch.

Therefore, they are not seeking to introduce collective bargaining for fish price settlement.

Price Setting in Norway

The price settlement mechanism for fish in Norway is unlike that in any other jurisdiction that the
Task Force studied. The Norwegian Raw Fish Act and Regulations state that all fish, with the
exception of farmed salmon, must be marketed through a sales organization established and
controlled by fish harvesters. These sales organizations have been given the power by the
Norwegian Parliament (the " Storting™) to establish the conditions of sale with respect to issuessuch
as quality and supply and to set the minimum price a which the fish, by category, is sold. The

Norwegian Raw Fish Act permits such sales organizations to be established on a species and/or
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geographical area coverage basis.

Oncerecognized in regul ation, each established sal esorganization isgiven amonopoly over primary
fish harvester to processor or market fish sales for the species or geographic area concerned, not

unlike the situation with the former Canadian Saltfish Corporation.

Under the Raw Fish Act publicinspectors/controllershave been appointed by the Ministry to oversee
the activities of each such sales organization to ensure adherenceto thelaw. In practice, the person
so appointed is usually a judge whose power is to report to the Minister any irregularities or
violations of the law. The Task Force was advised by Ministry officials that this seldom happens
since once the Judges' legal advice on a matter is given to the sales organization in question, it is,

asagenera rule, respected and followed.

Historically, the Norwegian government provided an extensve series of subsidies to established
sales organizations. These subsidies usually took the form of price supports and/or transportation
subsidies. Since 1991, however, such subsidies have been reduced, forcingthese salesorganizations

to become sal f-sufficient.

At present thereare six such salesorganizationsin Norway: onefor pelagics(i.e., herring, mackerel)

and other species, except cod, covering the whole of the country; and five sales organizations for

cod, organized on aregional basis.
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As a supplement to traditional buying arrangements through sales organizations, an dectronic
auction sysem for herring, mackerel and cod, adminisered by sales organizations having the
monopoly in those areas, has been introduced on the West coast of the country. Ministry officids
advised that it is likely that this auction system will be expanded over time. As with all sales
conducted through these respective sales organizations, payment is made for fish directly to them
and they settle their accounts on aperiodic basiswith thefish harvesters concerned. Fish harvesters

pay afee/levy of approximately two percent of the gross value of sales.

Ministry officias report that fish harvesters, who are highly unionized in Norway, are generally
satisfied with the way the system isworking. Processors, on the other hand, would generally like
amore liberalized system. Overall, however, there seemsto be general acceptance of the evolving

Norwegian model by both fish harvesters and processors and the public.
When asked by the Task Force why the current system works, Norwegian Ministry officials stated
that it was because sal es organi zations had permitted minimum pricesto be set at reasonable levels

at which both the fish harvesters and the fish processors could make a profit.

Other Price Settlement M echanisms

In its research on price settlement mechanisms used in other jurisdictions, the Task Force made
contacts with individuals or groupsin atotal of fifteen countries throughout the world. The names
of the countries contacted arelistedin Table 1. The Task Force found that the principal system used

to set ex vessal fish prices was the free market system. For the most part, as Table 1 shows, the free
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market sysems congsted of ether auctions, direct sdes, or a combination of both methods. In all,
thirteen of the fifteen countries contacted were either using, or were in the process of setting up, an

auction system. All of these countrieshad someform of direct sales. Norway and Poland are moving

towards auction systems.
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Tablel

Summary of Price Settlement M echanisms

M ethod of Fish Sales/Pur chases

Australia

Chile

Denmark

Finland

France

Great Britain (UK)

Iceland
Japan
Netherlands

Norway

Peru

Poland
Portugal
United States
New Zealand
Canada

Nova Scotia

New Brunswick

Quebec

British Columbia

Newfoundland

L abrador

Free M arket, Dutch auctions, direct sales.

Free Market, direct sales

Free Market, auctions, direct sales

Free Market, auctions, direct sales

Free Market, auctions, direct sales

Free Market, auctions, direct sales

Free M arket, auctions, Direct sales (Suspended |egislation for price setting)
Free Market, Two tier auction system

Free Market, auctions, direct sales

Legislation empowering fish associations to set price, evolving auction
system.

Free Market, direct sales

State Control/Movement to Free M arket/Auctions
Free M arket, auction.

Free M arket, direct sales, auctions

Free market, auctions

Free Market, Direct sales
Free Market, Direct sales
Direct sales, arbitration

Direct Sales, Mutual Gains Bargaining, Arbitration

Direct Sales, collective bargaining on minimum prices.

Source: FAQO; DFO; Task Force
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Background on Resour ce I ssues

Thissection of the report will outline changes that have occurred in the Province’ s fishing industry

over the past number of yearsand will provide an overview of the crab industry.

Fish Landings by Species Group

Newfoundland and Labrador, 1989 to 1996
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Source: Depatment of Fisheries and Ocean; Task Forece

Chart 1

The harvesting sector has faced considerable challenges in recent years, as shown in Charts 1 and
2, asprincipal groundfish species have been placed under moratoria, thereby forcinglarge numbers
of individuals out of traditional fisheries. However, shellfish harvests have not been able to offset

the loss in fishing opportunities that had existed prior to the groundfish collapse. The number of
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fishers harvesting crab, the principal shellfish species for the inshore and near shore sectors, has
increased considerably over the past four years. Labour disputes have occurred as landed prices
declined from a period of record high levesin 1995. Lower prices directly impact the incomes of

harvesters and any decline in income levelsis generally met with resistance.

Value of Fish Landings By Species Group
MNewfoundland and Labrador, 1989 to 1996

[- Groundfizh MPelagics
B shellfizh

4 4 4 4 A 4 4 F

88 90 9 92 93 94 85 96

Source: Depatment of Fisheries and Ocean; Task Force

Chart 2

The fishing industry has changed considerably over the past ten years. A fishery dominated by
groundfish harvesting and production has shifted to an industry where shelfish isthe
principal species group. This changein industry structure was the result of the moratoria on key

groundfish stocks and the increased abundance of shellfish species, such as crab and shrimp.
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Shellfishhasreplaced groundfish asthe most important speciesgroup. 1n 1989, shellfish represented

Snow Crab Landings and Value
MNewfoundland and Labrador, 1989-1997
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Chart 3

21 percent of total landed vaue, compared with 80 percent in 1996. In terms of landings, shellfish
increased from approximately 29,800 tonnes valued at $52 million in 1989 to 99,000 tonnes valued
at $192 million in 1996. Snow crab and shrimp were the principa shellfish species harvested in
1996. L andingsof snow crab haveincreased from 8,400 tonnesin 1989 with avalue of $10.3 million
to over 38,000 tonnesin 1996, worth about $84 million. Preliminary estimatesfor 1997 indi catethat

landingstotalled 45,600 tonneswith avalue of $88 million. Thetotal landed value of crabin 1995
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reached arecord $180 million as shown in Chart 3.

Between 1989 and 1993 landed pricesfor snow crab ranged between $0.36 and $0.70 per pound. In
1994, pricesincreased to $1.41 per pound and jumped to as high as $2.47 per pound in 1995. This
represented a significant increase over prices paid in 1994 and was a record pricefor crab. Prices
subsequently declinedin 1996 to approxi mately $1.17 per pound andin 1997 to an estimated average

of $0.88 per pound.

Shrimp harvestshaveincreased from around 12,800 tonnesin 1989 to 20,000 tonnesin 1996. Quotas
wereincreased by 20,000 tonnesin 1997 and further increases are expected in 1998. Hed thy stocks,
combined with firm markets, have spurred growth in this sector. Significant growth is expected to
continue in this sector over the next four years, as biomass levels are expected to continue to

improve.

The principal pelagic species harvested in Newfoundland and Labrador are capelin, herring and
mackerel. While these species have not been under moratoria, quotas and catch levelshave declined
over the past several years. This has further compounded resource related problems within the

industry, especidly the absence of the once profitable capelin fishery.

The destination of the province’s fish products has aso changed over the 1989 to 1996 period. In
1989 about 71 percent of fish exports by value were shipped to the United States and about 10

percent to Asian countries. By 1996, only 42 percent of fish exports were destined for the United
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States while 44 percent went to Asian markets. M ost exports to the United States had been high

volumes of groundfish. Principal products shipped to Asian markets have been shdlfish. The

Distribution of Landed Value By Species
For Vessels Less than 35 Feet LOA

Hewfoundland and Labrador, 1985-91 and 1996
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Chart 4

volumes of fish that supported the harvesting sector have dropped. However, the number of
harvestershasnot declined proportionately. Indeed, in 1989, therewere over 14,650 fulltimefishing

licenses. By 1996, this had declined only moderately, to 13,060 fulltime licenses.

Harvesters using vessels less than 35 feet in length have historically been dependent on cod. Cod

represented approximately 55 percent of the 1985-1991 average landed value for these enterprises
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whereas crab represented less than one percent. By 1996, the relative importance of cod had

declined to 1.3 percent of total landed value and crab had increased to 25 percent as shown in Chart

Distribution of Landed Value By Species
For Vessels 35-65 Feet LOA

Hewfoundland and Labrador, 1985-91 and 1996
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Chart 5

4. Itisalso important to note that the total landed value had declined from the 1985-1991 average

landed value of $81 million to $58.2 million in 1996.

The dependence on crab for fish harvestersusing vessel s between 35 and 65 feet in length has also
increased significantly. Cod represented about 51 percent of average landed value over the 1985-

1991 period and crab represented 17 percent. By 1996, crab represented about 59 percent of thetotal
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landed valuefor the 35-65foot sector, as shown in Chart 5. The main difference between thisgroup
and enterprisesinthelessthan thirty-fivefoot fleet isthefact that the average landed valuefor larger
vesselshasincreased from the 1985-1991 average of $76.8 million to $115.6 millionin 1996 while
landed value declined for the less than 35 foot vessels. For larger vessels, crab landings appear to

have replaced the incomelost from cod. Thisis not the case for smdler vessels.

Development of the Crab | ndustry

As noted, the fishing industry has changed considerably with the crab sector emerging as the
dominant force in this transformation. Spurred by healthy crab stocks and new fishing areas, the
number of licenses and quotas has increased significantly. At the same time, prices for crab have

increased, resulting in record landed values for this sector.

Themain speciesof crab harvested in Newfoundland and L abrador waters, and the onethat hasbeen
the subject of recent price disputes, is Chinocetes opilio (snow crab). Thisthe same speciesasis
caught in other Eastern Canadian fisheries. However, environmental conditionsresult in differences
in gppearance and shell quality, depending on the areafished. Quotas are typically set so that fifty
to sixty percent of male crab recruited each year can be caught. Crab caught must have a minimum

carapace size of 3.75 inches and thereis no exploitation of female crab.

Changes in environmental and predator-prey relationships can influence growth and recruitment
levels. The decline in the Northern cod and other groundfish stocks is believed to have had a

positive impact on recruitment in the crab fishery. Crab represent a significant part of the diet for
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codfish and with the decline in cod, there are fewer predators and, hence, larger quantities of crab.

In response to increasing quotas and landed va ues, the number of crab harvesting licenses issued
by the Department of Fisheriesand Oceanshasincreased substantially. Thetotal number of licences
has increased from 700 in 1989 to over 3,000 in 1997. The main types are the full time,
supplementary, temporary and exploratory. The number of full time licenses has increased
marginally from 70in 1989 to 72full timelicensesin 1996. Full-timeoperators mainly usevessds

in the 55-65 foot range and can legally set 800 traps.

The number of supplementary licenses has increased by eleven percent from 624 in 1989 to 692in
1997. In recent years, supplementary licenses have been further broken down into sub categories of
supplementary, supplementary large and supplementary small. These licenses are held mainly by
vessel ownerswith boatsinthe 35-65 foot range. Typically, supplementary licenses haveatrap limit

of between 150 to 500 pots.
Temporary licenses are predominantly licenses issued to fish harvesters with vesselsless than 35
feet in length. Temporary small boat licenses were first issued in 1995 when 407 licenses were

issued. This has increased to 1,805 in 1996 and to 2,273 in 1997.

Exploratory licensesaretypically allocated for areasthat have not been fished commercially and are

usually given to existing licence holders.
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Since 1995, the crab fishery has had an individual quota (IQ) system. The system was voluntary in
1995 but became compulsory in 1996 and 1997. Prior to 1995, quotas were competitive within each

fleet sector.

Whilethe number of harvesting licensesincreased cons derably in recent years, the number of crab
processing licenses remained relatively constant throughout the 1990's, at nineteen plants. In 1996,
three additional licenseswere issued and another fourteen licenses were awarded in 1997, bringing

the total number of plantsto 36. There were, however, only 25 active crab plantsin 1997.

The product mix has also changed over the past eight years. Plant output has changed from about 95
percent meat to a product mix of about thirty percent meat and seventy percent semi-processed
sections. This change in production is a reflection of expanding markets for crab sections and a
relaxation of a provincial policy which had required that all crab must be fully processed in the

Province.

Landings by Licence Type

As landings expanded, the proportionate share of landings by the full time crab fleet has declined
relative to the supplementary crab fleet and temporary license holders. Chart 6 shows that the
landings of crab by full timelicence holdershavenot increased at the samerate aslandingsfor other
license sectors. Landings for the full time fleet averaged 8,000 tonnes over the 1989-97 period,
peaking in 1994 at 10,860 tonnes. The low for this period was 5,700 tonnes in 1989. Average

landings per full time license increased 62 percent from approximately 82 tonnes in 1989 to an
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estimated 133 tonnesin 1997.

Annual Snow Crab Landings By License Type

Mewfoundland and Labrador, 1989 to 1997
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Most of the increases in quota and landings have occurred in the supplementary license group.
Landings for this sector totalled 2,600 tonnes in 1989, and by 1997, landings by all supplementary
license holderstotalled 28,000 tonnes; atenfold increase. The average landings per supplementary

license have increased over 600 percent from about 6 tonnes in 1989, to approximately 40 tonnes

in 1997. In 1989, thirty-one percent of all crab was caught by the supplementary fleet, however, by
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1997, sixty-three percent of all landings came from this sector.
Similarly, temporary license holders, have had their landingsincrease from 1,950 tonnesin 1995 to
around 6,000 tonnes in 1997. Average landings in 1995 were 5 tonnes, however, as new licenses

have been issued, average landings have declined to 2.6 tonnesin 1997.

Seasonality of Landings

Asstated earlier in thisreport the volume of crab landings hasincreased considerably. However, the
increased volumes are being landed in a shorter time frame. Labour disputes, combined with new
licenses for small boat operators and the lack of opportunities in other groundfish fisheries, have
resulted in peak landings for crab during summer months. Thisresultsin a glut situation for many

plants and is not conducive to the production of a high quality product.

The opening of the crab fishery is set by the Department of Fisheries and Oceansin its management
plan for the resource. The dates for the beginning of the fishery in each area and fleet sector have
been staggered by about four weeks. Generally, thefull time vesselsbegin thefishery first, followed
by the supplementary and then temporary license holders. The harvest of crab has historically been
spread over seven to eight months. From 1987 to 1991, the season generally beganin April or May
and ended in October or November. Peak landings occurred in September or June. In the period
1992-1994, the seasonal concentration of landings increased with peak landings occurring in June
or July and the season running from about M ay to September/October. Chart 7 clearly il lustratesthis

compression. It isironic that despite a management plan which prescribes an early opening date for
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thecrab fishery, since 1995, peak landings have occurred in July and August when air temperatures
are at their warmest and the percentage of soft shell crab is at its highest. Peak landings for 1996

occurred in July and in 1997 in August with over 21,500 tonnes landed.

As aresult, large volumes of crab are now being landed and processed during a compressed time
frame. Indeed, since 1995 more crab isbeing landed in one month than waslanded during an entire
yearinthe 1980's. Thereasonsfor thisseasonal compressioninlandingsarefourfold. Firstly, labour
disputesin 1996 and 1997 delayed the opening of the season. In 1997, the crab harvesting season

did not begin until late July. A similar problem occurred in 1996.
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Secondly, until 1995, the Total Allowable Catch (TAC) for crab was a competitive fleet quota

Snow Crab Landings by Month

Mewfoundland and Labrador, 1989, 19945, 1996 and 1997
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Chart 7

system and this provided the incentive for fishers to catch as much crab as possible as soon as
possible. Increasing prices, combined with the lack of opportunities in other fisheries, helped fuel

thisincreased competition for the resource, thereby shortening the fishing season.

The third contributing factor to a shorter season is believed to be the increase in the number of
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temporary licenses. The operating season for small boat operatorswith temporary licensesis shorter
thanfor larger fleet sectors. Small open boats can only operate in the summer months, when weather
conditions are favourable. This increases the volume of raw material that must be landed during a

two to three month time period.

Fourth, environmental conditions can impact on landings. However, ice conditions have not been
asignificant factor in delaying the fishery over the past four years. In addition, ice conditions along

the Labrador Coast tend to result in this fishery starting later than fisheries on the Island.

The early settlement of crab pricesand the introduction of an individual quota system, should help
return thefishery to historical patterns of lower seasonality. A price settlement early in the year will
be the main factor in spreading the season over alonger period of time. With the new IQ system,
fishers will be able to catch their quota at a time convenient for them rather than having to fish
competitively. However, unless further measures are taken, the high quotas will continue to result
in the landing of large volumes of crab in the summer months. This points to the need for other

measures, such asgreater control over, and possible reduction in, trip limits.

The 1997 Crab Dispute

The 1997 crab dispute forced athree month delay in the crab fishing season. This dispute was a
direct result of the inability of the FFAW/CAW and FANL to reach an agreement on the price for
crab. Talks broke off early in the season resulting in job action by members of the FFAW/CAW.

Mistrust and other factors (discussed infra) prevented atimely settlement of the dispute. Indeed, the
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entire fishing season was almost |ost.

Informal talks between FANL and the FFAW/CAW began in mid March with the first formal
meeting occurring on March 26, 1997. Both parties met and FANL gave apresentation outlining the
market conditions over the past few months and provided an overview of the market outlook. While
no formal price was offered, the general interpretation of FANL’ s presentation by the FFAW/CAW

suggested that the partieswerefar apart. The meeting was adjourned with no future talks schedul ed.

Between April 20-27, 1997, a strike vote was conducted by the FFAW/CAW. On April 21, an
application was made to the Minister of Environment and Labour to appoint a conciliation board.
The Conciliation Board, consisting of Mr. W. Wayne Thistle, Mr. Ray Andrews, and Mr. O. Noel

Clarke, was established and began itswork on May 1, 1997.

The Board held meetings throughout May and released its report on May 30, 1997. The report was
not acceptable to the parties. On June 3, at the request of the President of the FFAW/CAW, the
Minister of Fisheriesand Aquaculture announced athirty day lifting of the restriction on the export
of crab. On June 4, the Minister and Deputy Minister of Fisheries and Aquaculture met with fish
harvestersand representatives of the FFAW/CAW. The public meeting ended abruptly with some

discord.

On July 3-4, FANL and the FFAW/CAW resumed negotiations. Discussions were limited to crab

quality and the partiesremained far apart on price. Recognizing the precarious position the industry
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was in, and the potential for the entire season to be lost, the Premier and the Minister of Fisheries
and Aquacultureintervened and called anumber of representatives of both partiestogether. On July
7, at thismeeting atentative agreement on pricewasreached. Negotiationsproceeded on July 10-11
and a full agreement was struck and sent to members for ratification. The agreement was ratified
with a sixty percent acceptance level by the FFAW/CAW and the season formally opened on July

21, 1997.

Inour Termsof Reference, the Task Forcewas mandated to determinethe causes of thisdispute. The
reasons for the dispute vary depending on the perspective of the respective parties. However, there
are common themes that have emerged. These themesinclude mistrust and alack of transparency,
weakening crab markets and falling product prices, differentials in prices with other jurisdictions,

and the gpproach taken towards collective bargaining by both parties.

The mistrust found throughout the industry isgenerally directed towardsthe processing sector. The
FFAW/CAW felt that there had been a history of low initial offers and that this had become a
bargaining tactic. Indeed, while one price was being discussed at the bargaining table, some
procesors, they stated, wereoffering higher pricesto individual fish harvesters. Anecdotal evidence
suggeststhat theink was not dry on such collective agreements before side deal swere brokered and

higher prices were paid.

Aswell, the number of crab processing plantsremained unchanged over the 1992-1995 period while

throughput per plant increased considerably. The lack of new entrants during this period, and the
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absence of outside buyers, were seen as government imposed measures that resulted in the limiting
of competition for crab and, hence, contributed to lower pricesbeing paid. In addition, conspicuous
consumption by some plant owners suggested to some fish harvesters that they may not be getting

their far share of market returns.

Thedifferentialsin prices paid to fish harvesters between other Atlantic regions and Newfoundland
further compounded the mistrust between fish harvestersand processors. There hasconsi stently been
adifference between the price paid in Newfoundland and L abrador and those paid in other Atlantic
regions. Thisdifference wastaken asasign by some harvestersthat they were beng treated unfairly
by Newfoundland and L abrador processors. Pressure was placed on the Government to relax the
restriction on the export of crab so that harvesters could get the prices that were being paid

elsewhere.

The income of fish harvestersis directly tied to the landed price received and, as with wages and
income in general, any downward movement in income that results from lower pricesis met with
resistance. Harvesters had experienced asubstantid drop in landed pricesin 1996 versus prices paid
in 1995 and suggestions were made by FANL at the beginning of 1997 that prices could be expected
to continuetofall. Fromthe harvesters' perspective, they werereluctant to takeanother pay cut. This
made negotiaions moredifficult and is believed to have contributed to the prolonged nature of this

year's strike.

FANL appeared to have taken the initial market signals of 1997 as a sign tha markets would
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continue to decline throughout the season. Theincreased Alaskan quota had not yet impacted fully
on the market place. The demand for crab wasbelieved to be dedining in Japan asthe recessionin
that country deepened and the value of the yen dropped. Reaching an agreement early in the season
was seen by FANL as carrying with it a substantial degree of financid risk. In this environment
union price expectations and demands were seen as unreasonably high. The United States crab

market, stabilized in July and August.

Aswell, there was alack of any common information base in which both parties had trust related

to crab market trends and prices.

Theincreasein the number of harvesting licensesfrom 1995 to 1997 was cited by FANL asareason
for the difficulty in obtaining a price settlement in 1997. The FFAW/CAW stated that this was not
afactor and that there was broad support throughout all fleet sectors for the bargaining position

taken.

It appearsthat both partiestook divergent positionsfor reasons outlined previously and did not move
from their respective positions in the period from March to June 1997. Once formal negotiations
broke off, no further meetings were scheduled and there are no indications that any effort was made
to reconcile differences until July. Table 2 provides a chronology of these events. Preventing a
similar series of events from repeating themselvesin 1998 is one of the primary objectives of this

Task Force.
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Table 2

Chronology of Events
1997 Crab Price Dispute

Event

March 19, 1997
March 26, 1997
April 21, 1997

April 20-27, 1997
May 1, 1997

May 6, 1997

May 15-16, 1997

May 30, 1997
June 3 and 4, 1997
June 4, 1997

July 3 and 4, 1997
July 7, 1997

July 10-11, 1997
July 13-17, 1997
July 21, 1997

Meeting between FANL and FFAW/CAW
Opening round of negotiations - First formal meeting.

Application to Minister of Environment and L abour for
conciliation.

Strike vote taken by FFAW/CAW

FANL and FFAW/CAW Meetings with Conciliation
Board.

FANL and FFAW/CAW Presentations to Conciliation
Board.

FFAW/CAW and FANL meetings with Conciliation
Board.

Release of Conciliation Board Report.
Announcement of 30 day lifting of live export ban

Minister and Deputy Minister meet with harvesters at
Mary Queen of Peace

FFAW/CAW and FANL resume negotiations.

M eeting between Premier, Minister of Fisheries and
Aquaculture, and representatives of FFAW/CAW and
FANL.

FANL and FFAW/CAW reach agreement
Ratification of Agreement by FFAW/CAW

End of Strike

Source: Conciliation Board Report; FFAW/CAW:; Task Force
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TheTask Forcefindsthat the 1997 labour disputein the crab sector was caused by a series of

eventsin order of importance including:

1. The mistrust between parties that was based on experiences from past collective
bargaining;

2. High expectations created by record high pricesin 1995 and by prices offered, and

reputed to being offered, in the Maritimes and Quebec;

3. Uncertainty gener ated by mar ket conditionsand thelack of independent infor mation;
and
4, The breakdown of negotiations early in the season.
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ISSUES RAISED IN CONSULTATIONS

In this chapter, the Task Force will report on the views heard during our consultations. The
fundamental issue, and the subject of the strike in the 1997 crab fishery, was the decline in prices
offered for crab from those paid in 1995 and 1996, along with the differential between prices paid
in the port market for crab between Newfoundland and Labrador, and the Maritimes and Quebec.
These price issues were of critical importance to Newfoundland and Labrador fish harvesters and
their Union. Flowing from these price issues was a wide range of concerns extending well beyond
thecollectivebarga ning processand the Fishing Industry Collective Bargaining Act. The Task Force

has grouped these issues into the following categories, for purposes of this report:

. Effect of Strikein 1997;

. Legidation;

. Trust and transparency;
. Quality Issues;

. Marketing Issues;

. Competition;

. Outside buyers;

. Auction system;

. Resource | saues;
. Research;
. Timing and conduct of negotiations,
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. Pricing Issues;;
. Port Designation;
. Other Issues.

Effect of Strikes

The strikes in the fishery over the past few years have had an adverse impact on al sectors of the
industry. Inthemarket for our products, strikes have called into question our reiability asasupplier
of seafood. Further strikes havethe potential to inflict serious damage to our position in themarket.
Itisfor thisreason that Government decided to appoint the Task Forceto seeif thereisan alternative
approach which can avoid the crippling impact of astrike asaresult of afailure to reach agreement

on prices.

With the virtual closure of the groundfish sector, the opportunities available to harvesters,
particularly the small vessel sector, are quite limited. Generally, as shown in Chapter Two of this
report, larger vessels have fishing opportunities other than snow crab available to them, such as

offshore scallops, turbot and the emerging shrimp fishery.

Delaysin the crab fishery have impacted upon other fisheries aswell. Fishing enterprises have had

to pursue other fisheries at inappropriate times as a result of the crab strike.

In 1997, the strike led to a situation where 47 percent of crab landingstook place in August, when

water temperatures were high and when the ambient air temperature was higher than is ided for
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handling and processing. Soft shell problems are also more prevalent in the month of August. From
the standpoint of processing workers, the strike had the effect of shortening the season and making
it more difficult to qualify for Employment Insurance. The higher than normal peak volume of
landings in August also had the effect of drawing inexperienced and untrained workers into the

plants.

L egislation

Therecent strikes have had the effect of calling into question the effectiveness and relevance of the
existing legislation for collective bargaining in the fishing industry, namely, the Fishing Industry
Collective Bargaining Act. This legislation has now been in effect for 26 years. Some of those who
made presentations to the Task Force felt that a different approach should be put in place. Various
stakeholders suggested appointment of an arbitration board to set prices, with the members of the

board to be independent of any vested interest in the fishing industry.

FANL has suggested that greater flexibility be afforded so that different regions and fleet sectors
would be freeto choose the mechanism by which to conduct thesale of their catch. They wouldlike
to see an open system which would allow pricesto be more responsiveto market conditions, without
the necessity of imposing auniform set of prices upon the entireindustry. FANL hastaken theview
that the establishment of ayearly price for all fleet sectors, over all seasons, does not make sense.
In their presentation to the Task Force, FANL said that most countries and provinces use afree
market system, which in most cases includes fish auctions. FANL stated that Newfoundland and

Labrador isthe only province or country that exclusively uses a collective bargaining system to set
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fish prices.

In meeti ngswith the Task Force, processors expressed concern about thefact that crew membersand
skippers have an equal vote in the bargaining process. They also consder it ingppropriate for smal

quota holders to have the same voting rights as those with larger quotas of snow crab.

The FFAW/CAW said that the existing structure was not a significant factor in the strike vote of
1997 or in theratification of theagreement in 1997 and that there was broad support among all fleet

sectors for the position taken in each case.

With respect to arbitration, FANL stated that any third party intervention in resolving price disputes
should be based upon joint agreement among the parties. They said that i ntervention by government

would be unworkable.

The Task Force asked the parties for their views on final offer selection, which is a form of
arbitration in which the arbitrator or arbitration panel can chose only between thefinal offersgiven
in a negotiation process by each of the parties. FANL said that thisisthe preferred option in that it

forces the parties to move closer together toward a mutually agreed settlement.

The FFAW/CAW would like to see amendments to the Fishing Industry Collective Bargaining Act
but they do not favour repealing or replacing the Act. The proposed amendments would provide for

the establishment of more relevant time limits and permit collective agreements of less than one
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year’s duration. Both the Union and FANL favour a pilot project whereby an alternative approach
to price settlement can betested. Such apilot projectisproposed in Chapter Nineof thisreport. Both

have also indicated they would be prepared to adopt final offer selection, as part of this model.

Trust and Transpar ency

Fish harvesters have expressed strong feelings of mistrust toward processors, arising largely from
negotiations on snow crab prices. This mistrust was conditioned by the reduction in prices offered
by processorsin 1996 and 1997, from the high level of prices which were paid in 1995, aswell as
by the differential between Newfoundland and Labrador prices and those offered by processorsin
the Maritimes and Quebec. Harvesters and their Union were also concerned with thefact that some
processors are quick to offer prices higher than the minimum negotiated to some members of the
large vessel fleets, shortly after negotiations are finalized. They view this as evidence of an ability
to pay higher pricesin the bargaining process, despite protestations to the contrary. Fish harvesters

seethis asreflecting alack of good faith by FANL and it's member companies.

In the course of consultations, the Task Force was told that many large quota holders receive
significant “under the table’ payments. Some of these side payments are alleged to be in the form
of cashwhileothersareinother forms (e.g., accessto vehides, condominiums, and paid vacations).
In some cases, these side payments are shared with crew members, whilein other casesthey are not

shared.

It is the understanding of the Task Force that, as long as these payments are reported, for tax
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purposes, there is nothing illegal about them. If there are allegations of tax evasion, then persons
with abasisto believe that such tax evasion istaking place through side payments, either in cash or

in kind, should refer the matter to the appropriate tax authorities for investigation.

The lack of trust which pervades the fishery today has arisen by virtue of the lack of transparency
in the relationship between processors and fish harvesters. The allegations about side payments

confirm this lack of trust.

Furthermore, fish harvesters are concerned that processors are attempting to ensure stability of
supply by means which are seen as being prejudicia to the independence of harvesters as risk
bearing entrepreneurs. These include the financing of vessels and the provision of working capital
tofish harvesters. In other cases, processorshave defacto ownership of vesselsby virtue of thefunds
advanced from processorsto harvesters. Thisisseen asacovert effort to achievevertical integration,
in defiance of the fleet separation policy of the Federal Government. This fleet separation policy
prevents processing companies from holding licences for fishing vessels of less than 65 ft. overd|
length, subject to provisionsfor grandfathering of those vessel swhich had been verticdly integrated

prior to the introduction of the palicy.

In thisregard, the Task Force was told that, when large sums of money are advanced by processors
to fish harvesters, there is a requirement that the harvester sign a contract giving the processor
exclusive access to the harvester’ s catch and permitting an assignment of catch. The purpose of the

assignment is to ensure early repayment from the proceeds of the catch. These contractsare seen as
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impairing the economic freedom and independence of harvesters.

Fish harvesters also expressed concerns about the grading system used by processors. Tavel Ltd.
conductsthisgrading program asapaid contractor for the processors, workingthrough FANL. Some
harvesters believe that graders need to be independent of the processors to make objective and

unbiased decisions with respect to the grading of fish landed.

Concerns were expressed about the practice whereby processors make “weighbacks’ or downward
adjustments in the weights which had been measured at the point of landing. This has the effect of
reducing the amount paid for the catch. These weighbacks were alleged to be unfair and, in some
cases, the Task Force wastold that crab, which wasweighed back, was subsequently processed by
the processor in question. Harvesters requested that such rejected crab be dumped and evidence of

itsrejection be made transparent, or elsethat rejected crab be given back to the harvester for discard.

The distrust of processors manifested itself in comments on a number of issues as follows:

. accusations that processors were not handling and processing crab in aquality conscious
manner;

. accusations that processors were not marketing effectively;

. statements that processors do not share market information on prices received for product

supplied by the harvesters; and
. statements that fish processors do not respect fish harvesters and their businesses as

independent enterprises which take the same kind of business risks as do processors.
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The Task Force was surprised to learn that many fish harvesters had never been inside afish plant
to see how their product was processed and that few processors have communicated with harvesters

in a meaningful way as to their quality expectations or been onboard their vessels.

One of the presentations made to the Task Force proposed that there be an electronic record of all
transactions which would be available to all stakeholders. This would include all information on
prices, landings, production andinventories. This proposal was advanced asamethod to addressthe
guestion of mistrust, by creating afull database which would be availableto al participants, by way

of the Internet.

The FFAW/CAW commented on the possible role which could be performed by athird party in
providing independent market analysis. In their presentation to the Task Force, the Union
recommended that the original role of the now defunct Fishing Industry Advisory Board be re-
examined. Third party assistance could be hel pful in devising aprice-to-market formulabased upon
atabulation of actual transactions. This analysis could be conducted by a mutually acceptable and
independent third party which could maintain the confidentiality of data supplied by individual
companies. The Task Force notes that the powers of investigation which previously rested in the
Fishing Industry Advisory Board under the Fishing Industry Advisory Board Act are now vestedin

the Minister of Fisheries and Aquaculture in the Fisheries Act.

The Task Force recommendsto Government that an Industrial Analysis and

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



56
Market Intelligence Unit be established in the Department of Fisheries and
Aquaculture, to assist the partiesin gathering information for the purpose of

price negotiations.

The Task Force notes that the Minister of Fisheriesand Aquaculturewill be leading a delegation of
harvesters and processors to Japan early in the year to assst them in understanding the Japanese
market, both in terms of product specifications and the outlook for 1998. This missionisan effort

to provide the parties with an opportunity to review the market on afirst hand basis.

The Task Forcerecommendsto the partiesthat a process be put in place on a
pilot project basis, for the compilation of price information on the prices
realized in the marketplacefor Newfoundland and L abrador snow crab. This
infor mation should becompiled for 1998 and 1999, concurrently with theperiod
for the proposed pilot project on price settlement recommended by the Task
Force in Chapter Nine. These data should be assembled by a mutually
acceptable third party, with safeguards to prevent disclosure of proprietary
information. This project should track the final net sales price, excluding
commissions, paid in all marketsin which Newfoundland and L abrador snow

crab issold.

The Task Force recommends to the parties that, in the interest of creating

greater transparency in grading and weighing of snow crab, an assessment be
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undertaken of thefeasibility of creating ajoint FFAW/CAW and FANL body
to over seethe conduct of grading and weighing, with such a body to commence

operation prior to the 1999 fishery.

Quality Issues

The issue of quality was raised in most of the consultations held by the Task Force. This was seen

to be an issue of central importance. Fish harvesters generally agreed that quality is an important

issue and that improved quality will lead to higher prices to harvesters. They also felt that quality

problemstend to arisemorein the handling and process ng stages than inthe harvesting stage. There

was a sense that quality control measures can be improved. While the Task Force will be reporting

on quality in Chapter Five, thefollowingisalist of pointsrased in the consultations:

. Harvesters told of crab being rejected for quality reasons by one buyer and purchased
subsequently by another;

. Harvesters say they should be informed of the disposal of their rgected product. If it is
rejected, some harvesters said it should be returned to them for disposal;

. Some harvesters stated anegotiated price should provide a premium for quality;

. Certain harvesters said the difference in qudity between Newfoundland and L abrador snow

crab and New Brunswick snow crab is not enough to justify such alarge price differential;

. Harvesters said that long waitsto unload at the wharf, especially in the summer, continueto
lower quality;
. Harvesters alleged that processors leave raw material in trucks and in containers for long

periods of time before processing;
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. Harvesters expressed the view that truckers have to be better informed and educated about
the need to maintain product at the proper temperature and rel ative humidity;

. Small boat operators should be able to combine quotas so as to fish more effectivey, while
improving safety and enhancing the quality of their product;

. Harveders said proper icing is as important as adequate icing, if not more important;

. Many harvesters expressed the view that there are many differencesin intrinsic quality of
Newfoundland and Labrador crab from oneregionto another. For example, West coast crab
is said to be comparable with crab from New Brunswick, most of which goes into the
speciality market in Japan;

. A number of fish harvesters offered the view that refrigerated sea water systems could
provide the best onboard solution for quality and maintenance of crab;

. Providing that high quality can be achieved throughout the chain from vessel to plant, then
cryogenic freezing, using COz or N2, is preferred by the Japanese market to brine or blast
freezing; and

. There was wide agreement that the industry achieved a higher level of quality in 1997 than
in previous years. In the submission to the Task Force by the FFAW/CAW a statement was
made that “the provisions of the collective agreement between FFAW/CAW and FANL led
to significant improvements in the quality of crab landed, primarily because of the greatly
increased level of icing.”

In FANL’ s submission, reference was made to naoticeableimprovements in quality “arising solely

from the parties’ agreement to grade for critically weak crab demonstrates what could be redized
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if the season could be started earlier and the various fleets better scheduled.”

In the collective agreement signed by FANL and the FFAW/CAW in July of 1997, Article No. 9
refers to ajoint working group with sub-committees to be set up. Article 9 of the agreement reads
asfollows:

“FANL and FFAW/CAW agree to set up a joint Working Group with sub-
committees dealing with quality, markets and price mechanisms. The parties will
draw up termsof referencefor thisjoint Working Group consi stent with the objective
of improving the quality and marketing return of our crab as wel as improving
industrial relations between the parties. The review of quality considerations will
cover all aspects of the handling of crab, including on the fishing vessel, on the
wharf, on the truck and in the plant.”

In their presentation to the Task Forceon December 16, 1997, FANL identified quality as the most
critical issue. They went on to say that quality is compromised by the collective bargaining system
and because of that fact prices are based upon the lowest common denominator. FANL said that both
parties must agree to the joint development of grading systems and that a comprehensive system of
guality improvement must be a precursor to collective bargaining on prices. FANL also expressed
the view that the industry should be allowed to regulate itself, with minimal government
involvement. They emphasized that qudity should not continue to be used as a“bargaining chip”

in negotiations.

During ameeting withthe FFAW/CAW and FANL, the Union expressed theview that quality issues
cannot be isolated from the collective bargaining process. FANL’s comment, in a letter to the

Chairman of the Task Force dated December 19, 1997, was that “collective bargaining has
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compromised quality and resource management objectives since it’s inception. Price discussions
shouldonly occur followingresol ution of quality grading procedures/practices, qguotaopening dates,
trip limits, etc. ... We have heard no arguments that would logicaly support the continued

inclusion of quality and resource management matters in price negotiation.”

Marketing | ssues

In discussing the prices offered to harvesters, the question was raised asto whether the industry is

effectively marketing Newfoundland and Labrador products. Some stakeholders argued in favour

of amarketing board. The Task Force commissioned a separate study into markets and marketing,

with particular reference to snow crab. This study focused upon the position of Newfoundland and

L abrador snow crab in the market and how this position might be enhanced. While marketing will

be the subject of Chapter Six in this report, the following points should be noted from our

consultations:

. Newfoundland and L abrador issuch asmall player ontheworld market that it isapricetaker
and has no influence on world prices for crab;

. Prices should be based upon changes in market conditions, by the use of a price-to-market
formula; and

. More market information has to be made known during negotiations.

Competition

An issue which was frequently raised during consultations was the lack of competition at the port

market. While there was recognition that the number of processing licenses hasincreased over the
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last few years, from 19 to 36, there have al so been other changesin the industry which are perceived
to have reduced competition. Harvestersreferred to the acquisition of the Daley Group of companies
by Conpak Seafoods Inc., which places seven crab plants under one corporate structure. Some
harvesters also referred to a* cartel” that is dominated by larger processors which operatesto keep
prices lower than they should be. These harvesters went so far as to say that FANL should be
disbanded. They said that smaller processors, with lessinfluencein FANL, tend to pay higher prices

than larger firms.

The Task Force referred earlier to the financial arrangements between harvesters and processors
which havethe effect of reducingthe independence of the harvesting sector through loans made and
controllingintereststaken by processors. Whilethe exact magnitude of thesefinancial arrangements
is not known with accuracy, it is estimaed by processors to be more than $20 million. The Task
Force has been informed that, with the elimination of the Fisheries Loan Board, and the reluctance
of banks to provide funding to fishing enterprises, that harvesters have had to rely more and more

on funding from processors.
In addition to the provision of funding there are other activities which aso impinge on the
independence of harvesters. Access to bat and to “free” ice are examples frequently cited, where

processors provide supplies in exchange for fish/crab.

Outside Buyers

Harvesters spoke out strongly on the issue of outside buyers. They stated their belief that the
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Newfoundland and Labrador fish processing industry is controlled by a“cartel” and that outside
buyersrepresent the only real competition to thisgroup. They said that these buyers sometimes pay
up to double the negotiated price for snow crab. Harvesters understand that the sale of unprocessed
crab has the effect of transferring processing jobs elsewhere. However, they argue that the price
differenceis so high that it is not fair to expect harvesters as independent business people and risk
takerstoforego the benefit of these higher prices. They said that asindependent business peoplethey
should have the right to market their fish wherever they wished, regardless of any benefit arising

from a price difference. Thisisfurther discussed in Chapter Four.

Auction System

One of the parties who came before the Task Force provided atentative plan for the establishment
of an auction system. The Task Force was told that the intention is that this system would be

operational early in 1998.

When the Task Force visited Iceland it found that an el ectronic auction was an important part of the
Icelandic price settlement system. A number of the stakeholders from whom the Task Force heard
were of the view that an auction system could be advantageousin this Province. An auction system
would provide an avenue whereby prices in the fishing industry could become more responsive to
market forces. In an auction system, with prices free to seek their own level, the prices offered for
the catch of a particular vessel would reflect it’s reputation for landing a quality product. Some
harvesters said that an auction would not work because of the “cartel”, along with increased

corporate concentration and economic ties between harvesters and processors. This issue is dso

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



63

discussed in Chapter Four.

Resour ce | ssues

Therewas aview that resource management should am to achieve both good conservation and also
to support high quality standards. It was agreed that trip limits established by the partiesand by the
Department of Fisheries and Oceans should be enforced strictly, along with other management

measures.

The present two price system based upon size was considered by many to be detrimental by
encouraging high-grading and thediscard of small crab. Officialsof the Department of Fisheriesand
Oceanssharethisconcern. The 3K Crab Committee said that most 3K crab isover 4 inchesand that
thisis not a problem in their area. Other harvesters said that the effect of high grading could be a

diminished stock of large breeders and thus alower rate of recruitment into the crab fishery.

Other issues heard by the Task Force were as follows:

. Some harvesters argued for an expanded protected zone for small vessds;

. Concern was expressed over the damage done through cracked shells to crab stocks as a
result of testing for soft shell crab;

. The problem of ghost nets was raised as a source of crab mortality. One fish harvester
reported on hundreds and hundreds of pounds of crab in onefleet of eight or ten gillnetsthat
wasretrieved from the watersoff Petty Harbour. These gillnetswere said to have beeninthe

water since 1991 and were in excellent fishing condition. This fish harvester recommends
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that there be a dedicated, large scale effort to dean up these ghost nets;

. Some small boat fish harvesters said that they should be able to combine quotas on asingle
vessdl in the interest of efficiency, safety and quality. This would require changes to the
Department of Fisheriesand Oceans regulations;

. The Task Force wasinformed of the problems associated with bitter crab disease and it was
suggested that the Department of Fisheries and Oceans should put in place aregulation to
ensurethat crab harvested with this disease be separated from heathy crab, brought to shore
and properly disposed of on land; and

. The Task Force wastold that the budget of the Department of Fisheriesand Oceansfor crab
research and management science in Newfoundland and Labrador is extremey small. This
important industry merits greater priority in termsof scientific researchto providethe basis

for sound management and conservation.

Resear ch

In addition to scientific research on conservation issues, there is a need to conduct other applied
research. In terms of product development, the level of research spending by government and
industry isvirtualy negligible. If the Newfoundland and Labrador industry is to move toward the
high end of the product/pack mix, there should be a commitment of funds, both public and private,
to applied research. The Canadian Centre for Fisheries Innovation along with FANL, have been
working together to find adry processfor extracting salad meat from crab shells. Current extractive
technology isbased upon awashing process which removes someof theflavour, whileadry process

would hopefully retain the full flavour of the meat. The Task Force is aso aware of aloca high
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technology company which has produced asystem for removing leech eggs and barnaclesfrom crab

shells.

The Task Force recommends that an expanded commitment be given to
industrial research by both the public and private sector, to improve quality
and to enhance the value and consumer recognition of Newfoundland and

Labrador crab products.

Timing and Conduct of Negotiations

In it’s consultations, the Task Force was told that an early start to the fishery isvital. The meat
content is higher and soft shell isnot a problem early in the spring. To facilitate such an early dart,

an agreement on prices should be reached at an early date.

The FFAW/CAW said that “The ideal time for collective bargaining for crab pricesisin February
or March of each year. Ideadlly, atentative agreement should be reached by approximately the 15th
or 20th of March to allow time for ratification in order to allow commencement of the crab fishery

by April 1st.” FANL took asimilar position.

FANL have said that “. . . the parties should work within very restrictive time frames/deadlines

following which third party intervention would be mandatory.”

With regard to other species, the FFAW/CAW said “With the exception of capelin for which the
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market isnot normally clarified until later in the spring, the March/April time frame isthe key time
for negotiation for most species.” FANL also said that negotiations should be concluded for species
other than capelin in March or April but that “capelin must necessarily await resolution of

price/demand projections by the Japanese buyers.”

With regard to transparency, there was a strong view from harvesters that there must be more
information available before negotiations take place, including information on market trends and

the ability of processorsto pay.

The Task Force heard comments on the conduct of the negotiations. The general view was
commentsby third partiesin the past have negatively impacted upon the negotiating processand that

there should be no comment until such time as the parties have issued a statement.

The Task Force recommends that the parties establish a schedule for each
speciesfor which prices areto be negotiated and that the schedule allow for a

period of both fact finding and bar gaining.

The Task Force recommends that, during the life of the pilot project,

negotiationsbe conducted under a newsblackout until such timeastheparties

issue ajoint statement.
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Pricing I ssues
The Task Force heard avariety of views as to how prices should be designed or structured. Most
of theseviewswerecriticd of the current practiceof settingonly minimum pricesonauniformbass
for all regionsand all fleet sectors. Asnoted earlier, there was also some criticism of the two price
system. Other issuesrelate to the following:
. Regional Prices
. Fleet sector prices
. Price to market adjustments

. Price differentials for quality product

Regional Prices

TheFFAW/CAW saidthat “ Thereisno evidencethat aregional pricing or bargai ning processwould
be beneficial.” Rather, differentials should “. . . betied to quality and to the value of the delivered
product.” FANL, on the other hand, said that regional prices may have some merit. However, they

also said that the objective should be for prices to be based on quality and size.

Fleet Sector Prices

The Task Force asked the partieswhether price differential s should be established upon afleet sector
basis. The FFAW/CAW repliedthat pricedifferentials, if any, should betiedtothequality and value
of the product and not based upon the fleet sector of origin. FANL generally agreed with this

comment.
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Price-to-market formula

Use of a price-to-market formulawas endorsed by the FFAW/CAW and fish harvesters generally.
The Union said that “The most problematic aspect of this approach is to establish an accurate
reflection of market prices and to have an accurate estimate of processing costs so as to determine
afair market share. A formula approach would be well suited to the crab fishery, as well as to
shrimp, and in some circumstances, groundfish.” FANL also supported a price-to-market formula.
However they expressed a caveat with respect to retroactive payments at the end of the season.
FANL would appear to support periodic adjustments based upon prices obtained by processorsin
recent transactions and applied on ago forward basisto prices paid to harvesters. Such adjustments
would lead to in-season variationsin pricewhich might impact differently on different fleet sectors,
assuming they fish for crab at different times. An end of season adjustment, on the other hand,
would result inauniform adjustment in the prices paid to all fleet sectors on aretrospective, rather

than a prospective, basis. Both approaches encourage harvesters to land ahigh quality product.

Quality Differentials

Many harvestersin consultations conducted by the Task Force expressed strong support for aprice
premium to reflect high quality crab/fish. The present system lacks such an incentive mechanism.
Other harvesters took an opposing view and argued that a price system based upon quadity would

provide a mechanism to downgrade the value of their catch.

The FFAW/CAW believesthat “ The parties to collective bargaining should work toward a system

of premium pricesfor premium quality product in order to provide appropriate incentives.” FANL
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has also taken a positive pasition on premium pricing. The Marine Institute report on quality
commissioned by the Task Force describes the challenges associated with the design of apricing
system based upon quality. One of their suggestionsis that a sudy be commissoned to design an
objective measure for freshness. Such a measure would facilitate the introduction of a pricing

system which would reward harvesters who land high quaity materid.

The Task Force takes the view that the pricing structure is a matter which
should bedetermined by thepartiesin collectivebargaining. However, theTask
Forcerecommendstothe partiesthat priceincentivesbe established toreward
and encour age the highest quality standards. Furthermore, the Task Force
recommendsthat thepartiesgiveconsider ation to theestablishment of aprice-
to-market formula both for the purpose of rewarding quality and also to
improve transparency and trugst. Such transparency and trust would be
enhanced through the disclosure of the actual returns received by the
Newfoundland and Labrador fishing industry in the various marketplaces
which it supplies, based upon an audit of these prices through the review of

salesinvoices conducted by an independent third party.

Port Designation

The Task Forcebelievesthat areductioninthe number of landing portscould improvetheefficiency
of the collection system and dso enhance the quality of product. FANL takes the position that the

number of landing sites must be dramatically reduced, in the interests of quality, quota monitoring

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



70
costs, dockside grading costs and transportation expenses. FANL notes the importance of
consultationswith affected fish harvesterson thisissue. TheUnionisof theview that such changes

would have to be negotiated between the parties.

The Marine Ingtitute report has suggested that the number of designated landing ports be
substantidly reduced from the approximately 200 named for the 1997 fishery. Thereport proposes
that each designated landing site be established with a core group of services and facilities,

including the fol lowing:

. storage facilities

. insulated accommodation for graders
. mechanical hoists

. truck loading facilities

. approved water supply

Other issues

Therewereanumber of other commentsreceived from stakeholders. Theseare summarizedin point

form as follows:

. Some harvesters felt that plant workers should share the burden of any deterioration in
market prices. They felt that they havebeen bearing too much of the burden themselves; and

. Concerns were expressed with regard to prices received for lumpfish and for whelk. Some
harvesters believed that prices should be negotiated for these species as a means of

preventing erosion of prices in mid-season.
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In conclusion, the Task Force was pleased with the consultations which were extremely helpful in

providing information and in identifying issues relevant to our Terms of Reference.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



Chapter 4

COMPETITION

Throughout the Task Force' s consultations one of the common concerns raised was whether there
was sufficient competition withinthe crab processing sector. The Task Force wastold that limited
competition is one of the factors keeping crab prices below the prices paid elsewhere. This chapter
evaluates the question whether limits to competition are contributing factors which can potentidly
explain the price differences which the Task Force has been asked to examine. A number of factors

contributed to this concern about competition. These factors are:

. restricted entry created by the freeze on processing licenses,

. the perceived domination of the industry by afew large companies;

. the increasing financial ties of fish harvestersto processors,

. the alegation that crab processors had formed a “cartel”;

. therecent consolidation of ownership of two Newfoundland and Labrador processing

companies; and

. the absence of a functioning auction system in this Province.

Michael Gardner, in a 1989 study on priceformation in Atlantic Canadian ports, stated:

“Industry structure plays an important role in the formation of fish prices in port
markets. The characteristicsof anindustry usually used to defineitsstructureare: the
number and relative size of buyers and sellers, the nature of the relationships among
them, and industry entry and exit conditions. The number and relative size of buyers
and sellers provides an indication of market power and reflects the degree of price
competition. Vertical integration andinformal tiesinhibit theindependence of buyers
and sellers so that transactions between them may not be subject to competition from
others. Freedom of entry and exit are fundamental to competitive behaviour. The
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greater the barriers to entry and impediments to exit, the less competitive pricing
behaviour islikely to be.”

Restricted Entry

The licensing barrier that was created by the Province' s freeze imposed in 1989 on the issuing of

new crab licenses was relaxed in 1996. In that year the number of licensesincreased from 19 to 22.

Crab Processing Companies by Amount
of Raw Material Processed

Mewfoundland and Labradaor, 1997

Com p ri

The number of licenses has since grown to 36, with the addition of 14 licensesin 1997. Of the 36

licenses, 25 plants operated in 1997. These active plants are owned by 16 different companies. Six
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plants are owned by a single company. Still another company has three plants, and two companies

have two active crab processing plants.

The new processing licenses issued in 1997, combined with the potentia crab licenses available
under the Province' s corelicensing policy, should help increase competition. Thisassumesthe new
licenceswill becomeactive and that new processorscan acquire adequate suppliesof capital and raw

material.

There are also economic barriers to entry in most industries and the crab sector is no exception.
Capital costs are high for the start-up of a new crab facility and companies without adequate cash
or capital may find initid costs prohibitive. Estimates range from $250,000 to millions of dollars

depending on the equipment and facility already in place.

Further compounding financing problems and entry into this sector are norma business
uncertainties. Thisincreasestherisk to new entrantsand can influence the decision of afirmto enter

the industry or even &fect the ability of afirmto raise capital.

For new processors, obtaining a supply of raw materid may also be difficult. Fish harvesterswith
strong financial tiesto processors or fish harvesterswith established business re ationships may not
be easily enticed to sell to anew plant. New processing licenses should increase the competition for

raw material and, from thefish harvesters perspective, have a positive effect on prices.
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Corporate Concentration

It would appear that the level of corporate concentration in this industry may not be as significant
as people believe it to be and have suggested. Asillustrated in Chart 8, no company or group of
companies has processed more than nineteen percent of the available raw material. The
concentration of production is such that the four largest crab companies processed 56 percent of the
total raw materid available and the seven largest companies produced over 77 percent of the total
amount of crab. The four smallest companies processed 1.6 percent of the total raw material. The
remaining share of the crab resource was spread throughout five companies who each processed

between 3.6 and 4.8 percent of the total volume.

The“Cartel”

Thereisastrong perception amongst fish harvestersthat a*“ cartel” exists within the fish processing
sector. This was arecurrent themein the Task Force's consultations. The Task Forceis not aware
of any formal collusive agreements that have been executed that would constitute this type of
activity. Thisisnot to say that sometimes processors do not act in concert or together to further their
economic interests. By its very nature the collective bargaining process in this Province's fishing
industry resultsin agroup of processors acting asasingleentity to negotiate fish prices. By the same

token, the union is another single entity that bargains for a group of fish harvesters.

Price Competition

The Task Force was told of a system of side agreements and extra payments beyond the minimum

price set by collective bargaining. The purpose of these side agreements is to encourage harvesting
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enterprises selling to one company to remain with that company rather than sell their product to
competing processors. The actual amount of the payments and side payments cannot be readily
determined, athough it is safe to say that this process offers a degree of competition for the larger
independent vessels. For fish harvesters fishing with smaller boats, the negotiated minimum price

was generally the actual price received.

Financial Ties

The Task Force was advised by both fish harvesters and processors that the processing sector has
developed strong financial ties with fish harvesters over the past five years. Such financia
arrangements may be used to tie an enterprise to a processing company, and hence, limit the ability
of fish harvestersto sell to competing processors. Fish harvesters are becoming more dependent on
processorsfor capital and operating loans. The actual amount of financial assistance being provided

to fish harvesters by processors has not been determined.

The scaling down of the Fisheries Loan Board, and its consolidation under the Strategic Enterprise
Development Fund (SEDF), appears to have limited the effectiveness of this agency to fish
harvesters. In 1996/97, $450,000 was provided to 35 fish harvesters under the direct loan program.
Thiscompareswith 741 direct loans approved in 1990/91 with atotal value of $7.5million dollars.
Smilarly, there were four loans worth $800,000 under the guaranteed loan program issued in

1996/97 compared with 34 loans worth $8.5 million in 1990/91.

There has been a substantial change in the criteria used to determine the eligibility of loans to the
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harvesting sector. In 1990/91, for example, the Fisheries Loan Board provided financial assistance
to the inshore and midshore sectors of the industry and the criteria used to determine eligibility was
the ability to pay. Since the consolidation of the Fisheries L oan Board within the SEDF, the agency
has become a lender of last resort. Generally, loans are now provided to fish harvesters that have
been turned down by conventional sources. Even then, funds are only made available to harvesters

that wish to exploit developmental fisheries.

Furthermore, most fish harvestersthat the Task Force met with had the impression that the Fisheries
Loan Board wasnolonger in existence and that loanswereno longer available. Other fish harvesters
expressed the concern that, when approaching the chartered banks for funds, they were required to
put their homes up as collateral. Hence they avoid chartered banks and go to the processorsinstead.
By going to processorsfor funds, the harvesters are choosing to limit their economic independence.
In providingthesefundsto fish harvesters, individual processors are taking measuresto ensuretheir

continuity of supply.

The Task Force recommends that the Province, through the Departments of
Fisheriesand Aquacultur e, and Development and Rural Renewal, undertakea
review of the current loan financing available to fish harvesterswith aview to
putting in place an alternative source of funding so that harvesters are not
obliged to lose their independence in order to seek funding for operations,
repairsand capital improvements. Thisreview should be conducted through

ajoint gover nment/industry/union committeewhich will allow full consultation
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with all of the sakeholders.

The Gover nment of Canada, through the Department of Fisheriesand Oceans
(“DFQ”), should beinvited to participatein thisprocess, with aview to sharing
with the Province in providing the means whereby the DFO policy of fleet
separ ation can be upheld through enhancing thefinancial independence of fish

harvesters.

With the growth of the crab fishery, the need for icemaking and for bait, on aregiona basis, has
changed. Thenewly emerging crab fishery hasanew set of regional facility requirementswhich need
to be met. Intheearly 1980's, the Province constructed four regional icemaking facilities, in concert
with regional marine service centres. Theseicemaking facilitieswere built as part of aninitiativeto
monitor and grade fish landings at dockside. It isour understanding that the marine service centres

are currently being privatized, along with the associated ice making fadilities.

TheTask Forcerecommendsthat theDepartment of Fisheriesand Aquaculture
in consultation with fish har vester sand processor s, conduct ar eview of regional
icemakingfacilities, aspart of an overall assessment of designated landing sites

throughout the Province.

The Department of Fisheries and Aquaculture should examine the merits of

selling or leasing itsicemaking facilitiesto fish harvesters or organizations of
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fish harvesters. In this process, the Department should establish policy
guidelinesastowhether it isappropriatefor thesefacilitiesto beturned over to
processors, or to other third parties, recognizing the independent interests of
fish harvesters. Furthermore, thisreview should examine at the full range of
port servicesand facilitieswhich should be availableto the fishingindustry on
a regional basis. This review should be conducted in concert with industry

stakeholders.

Mergers

In 1997, there was the acquisition of control of one group of processing companies by another. As
with any corporate consolidation, such takeoversincreasethe potential power that they can exert on
suppliers. This group of companies now has seven licensed crab plants and a total of seventeen

plants, making them one of the largest groups of processing companies in the Province.

Corporate mergershavethe potential to create asubstantial concentration of market power. Thetrue
impact and existence of the level of corporate concentration in an industry can only be determined
through a detailed analysis of the financial and production records of processing companies and by
adetailed study of port markets and buying practises. The Task Force did not have the opportunity
toreview thefinancial recordsof companiesnor did it havethe opportunity to study buying practises
or look at regional concentrations of processors. Therefore, on the basis of its findings, the Task
Force is unable to conclude that corporate concentration and control has reached the level that

government must act. The Task Forcerecommendsthat Government continueto monitor the
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levels of corporate concentration in the industry.

Outside Buyers

The Task Force notes that during last year’s crab dispute and in a response to a request from the
President of the FFAW/CAW, the Minister of Fisheriesand Aquaculture allowed outside buyersto
purchase crab through licensed buyers. This continued for a period of two months, at which time
it was discontinued. Based upon aprogram of monitoring conducted by the Department of Fisheries
and Aquaculture, the Task Force was advised that salesto eleven outside buyers amounted to 1,042

tonnes or about two percent of total crab landings.

Theaverage pricepaid to harvesterswas$1.09 based upon Department of Fisheriesand Aquaculture
information. Harvesters had to pay their deductions for Employment Insurance and Worker’'s
Compensation, amounting to about 5.4 percent intotal. Based upon thisinformation the net price
paid for the crab by out of province buyers would have been about $1.03 per pound, compared with

the average 1997 price of 88¢ paid by Newfoundland and L abrador crab processors.

TheTask Force has attempted to perform abenefit cost analysisof thisprojectin 1997. The purpose
of such an analysis would be to determine if increased incomes to fish harvesters, arising from
higher prices, were more than sufficient to compensate for the lost employment in the processing
sector. The Task Force found that some of the critical data needed to perform a comprehensive

analysiswere not readily available. Theresult isthat the Task Force does not have the information
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it needs to reach adefinitive conclusion as to whether the benefits were sufficiently large to offset

the costs.

The calculations performed by the Task Force tend to cast some doubt as to whether the export of
unprocessed fish was beneficial to the Province asawhole. However, the Task Forceis of theview
that amore controlled pilot project should be conducted in 1998 to seek a definitive answer to the
guestion asto whether thelifting of the restriction on the export of unprocessed crabisin the public

interest.

The Task Forcewasinformed that most of the salesto outside buyers came from the West coast and
Coastal Labrador and had a significant impact on fledgling processors in the area. The Task Force
also learned that outside buyers purchased on ahighly selective basis, focusing on colour, freshness
and size. Furthermore, there was reason to believe that in certain cases there was culling (high
grading) at sea, to meet the specifications of these outside buyers. The FFAW/CAW has
recommended that the flexibility to sell to outside buyers should continueinto thefuture. TheUnion
takes the position that the effect upon processing jobs was minimal in 1997 but that fish harvesters

benefited from the opportunity to increase their returns from the crab fishery through higher prices.

In their written submission to the Task Force on December 16, 1997, FANL said that the effect of
allowing outside buyersfor crab in 1997 “was of questionableimpact with respect to higher prices.”
They said that “there is a case for alowing outside buyers’ but these buyers must be governed by

the samerules as all other Newfoundland and Labrador buyers. Almost al of the impact was borne
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by FANL members operating on the West coast and in Coastal Labrador. FANL subsequently

reported their position, in aletter dated December 19, 1997, which makes the following statement:

“FANL seesno further requirement to authorize the export of unprocessed seafood from the
Province. The two month open regime of 1997 involving the full support of the Provincial
Department of Fisheriesand Aquacultureand the FFAW/CAW adequately demonstrated that
the demand for crab by outside buyersis minimal and that the prices paid are comparable to
those paid by Newfoundland processors. Continuingwith thisactivity in 1998 would further
reduce employment for processing sector workers, inflate price expectations because of
“cherry picking” buying practices by outside buyersand constituteunfair competition for the
fledgling crab processing sector along the Province’ s West Coast.”

Given the information available to us, the Task Force does not recommend to

Government that the restriction against the export of unprocessed crab be

totally removed. The Task Force recommends a carefully planned and

monitor ed pilot project, to be designed well in advance of the 1998 season and
based upon thefollowing suggested guidelines:

. A limited share of landings in each region to be opened for outside
buyers. Thiswould ensure that the West coast and Coastal L abrador
would not be disproportionately impacted by such a program;

. Observersat sea on participating vessels to prevent culling and ensure
only searun crab;

. A full cost benefit analysis should be prepared which would assess the
cost in terms of lost processing employment against the benefitsarising
tofish harvestersfrom any higher pricesalong with afull assessment of

all other benefits and costs;
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. The destination and product form of the final product to be monitored;
. Theduration of the pilot project to be the full 1998 crab season;
. Mechanisms should be in place to ensur e that Employment Insurance

premiums, and Worker’s Compensation premiums are paid and that
outside buyers are subject to the same rules and costs as domestic
processor s wher ever applicable; and

. Should such a pilot project be accepted in principle, then a committee
involving FANL, the FFAW/CAW, the Department of Fisheries and
Oceans and the Department of Fisheries and Aquaculture should meet

to prepare a full implementation plan.

An Auction System

It has been suggested that an auction system would provide abetter approach to price setting. Such

asystem would potentidly allow for competition to work more effectively.

Certainfactors may makeit difficult to establish an auction system in Newfoundland and L abrador.
Auctions traditionally work best when they are dose to alarge consumer market (e.g. Portland in
Maineand Hull/Grimsby inthe United Kingdom). Thelarge number of landing ports, combined with
alow volume, seasonal small boat sector make the creation of an auction more of achdlenge. The
financial linkages between the processing and harvesting sectors could limit the volume of landings
sold on the auction exchange. For an auction system to be successful, there would need to be an

alternative source of funding so that fish harvesters would not be dependent upon processors.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



84
Higoricdly, auctions have required physical display centres. The Japanese and most European
auctionsinvolve aphysical display system. However, | celand has an el ectronic auction system. So

does Norway. An electronic auction appears most relevant to Newfoundland and Labrador.

In Icdand, the auction system operates in tandem with a vertically integrated harvesting system,

which facilitates continuity of supply and production planning for fish plants.

Auctions are common in the marketing of avariety of commodity products. In atraditional auction
system, the auctioneer takes bids on each lot and sells the product to the highest bidder. In some
cases, prices are bid upward through successive rounds of bid increases, until the highest priceis
reached. Thisisthe English auction system. In the Dutch auction, the auctioneer names an opening
bid and continues to decrease the price until abid isreceived. It isthe Dutch auction which is used
in Iceland. In the case of atraditional auction, the auctioneer actsas an agent for the vendor and is
paid a commission by the vendor from the proceeds of the sale. In the Icelandic system, the

commission is paid equally by the buyer and the seller.

The key feature of an auction system is that it will achieve the highest possible price for the
commodity by allowing for the full interplay of market forces. The maximum valueis achieved as
aresult of forces which bring supply and demand for the particular commodity into balance. The
resulting price is afunction of the amount of competition among buyers, the size of the lot being

sold, and itsquality.

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndustry Collective Bargaining Act



85
TheTask Force commissioned the Centrefor Aquacultureand Seafood Devel opment at the Fisheries
and Marinelnstituteof Memorial University of Newfoundland and L abrador (“theMarinelnstitute”)
to undertake a study into quality issuesin the Newfoundland and L abrador crab industry. The Task
Force asked the Centre to comment upon auction systems and their gpplicability in the
Newfoundland and L abrador fishery. The Task Force judged the comments provided by the Centre
to be extremely useful. The following quoteis taken from the report:

“The Newfoundland” fishery is characterized by the highly organized nature of its
workforce. Membership inthe FFAW/CAW ismandatory for active participation in
the harvesting sector. On the surface, this appears to be a paradox. Each harvesteris
identified as an independent self-employed individual for taxation purposes, and yet
from anindustrial relations perspective, isamember of acollectivebarganing unit,
the sameasany other organized employeeworkforce. Thissituation evolved in order
togiveindividual small enterprisesandindividualsalevel of negotiating power when
dealing with larger business enterprises, vis a vis the processing sector. Thisis an
atypical situation when one considersthe implementation of an auction system. The
vendor is generally a commercial enterprise, or individual, with complete
independencein terms of how they conduct their business. Inthisregard, if atypical
auction system were implemented in Newfoundland, the price that a harvester
received for their catch would be dependent upon the market conditions at the time
of sale, not upon anegotiated price, arrived at through the collective strength of the
bargaining unit.”

“From a processor’s perspective, it has been stated by FANL, the organization
representative of this group, that the price arrived at for fish through collective
bargaining, is a lowest common denominator price, based upon average quality.
Auction systems achieve the maximum price for a particular commodity at a given
time. Therefore, the implementation of such a system wouldin all likdihood result
in an increase in the prices pad for raw material. In addition, whilst not readily
admitted to, many processors exercise a high level of control over some harvesters
through extending financing for the upgrading and operating of their vessels. This
indebtedness ties the harvester to supplying a particular processor with the catch.
Under an auction system, the catch would be sold to the highest bidder, not the
financier of the operation.”

“Theimplementation of an auctionsystem shouldresult inanimprovementinqudity
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of raw material, since the price paid is truly reflective of the quality delivered, and
an increase in the prices received for fish.”

“From aprocessor’ s perspective, purchasing raw material through an auction house
would enable them to better control their buying practices to match processing
capacity, and enable them to buy crab of a quality which would meet their market
demands. For example, if producing crab meat, colour, scarring and encrusting
organismswould not be acritical issue, whereas, if producing crab for the Japanese
retail section market, thesewould becritical, but ahigher pricewould haveto bepaid
for suitable raw material. In addition, thelogistics of collection and trucking would
besimplified, asit would be a conscious decision asto where sufficient raw material
was purchased.

“ A freeauction system could be operated in conjunction with afixed negotiated price
system. A harvester could opt to use one or the other for any particular landing. If the
harvester decided to sell to a particular processor under the fixed price, then this
would be permissible. However, if that individual opted to sell through the auction
system they would receive whatever price could be achieved for the catch. In order
to encourage participation through mitigating the inherent, and perceived risks, itis
suggested that aminimum price befixed, which any purchaser must meet, provided
that the lot was of minimal acceptable quality in terms of dead and critically weak
crab. If thisinitiative wasimplemented, and the auction system achieved the results
which typify auctions worldwide, the benefits to harvesters who conscientiously
handletheir catch would quickly becomeevident, and the processorswould improve
their profitability through improved quality, and market access.

“Although thisis asimplistic review of the realities surrounding an auction system
for the crab fishery, and does not address dl the practicalities required, it is a
constructive argument for there being means whereby such a system could be tried
and tested inthereal world, without radically changing the socio economic structure
of the Newfoundland fishery overnight.”

The Centre goes on in its report to speak to the issue of electronic versus physicd auctions and
arguesin favour of the introduction of an electronic auction, as follows:

“Auction houses, inthetraditional sense, physicaly consolidated product under one
roof for personal examination by the buyer, and conducted businessat thisfixed site.
Intoday’ sworld of information technology and communications, thisphysical need
has in many ways been eliminated. It is now possible to conduct bidding at arms
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length, and inreal time. There are advantages from apurchaser’ s perspectiveinarms
length bidding in that their identity can be protected if required, and therefore their
competitors are unaware of who is buying what quantities of raw material, and what
pricethey arepaying. Thisencourages competitionamongst buyers, which ultimatey
improvesthe pricesreceived by the auctioneer. Providing that the buyer can be made
aware of the quality of product for sale, the quantity of product for sde, and it's
physical location, then the bidding can be conducted through electronic means.”

A number of those who have commented upon the possibility of an auction systemin Newfoundland
and L abrador have argued that it would apply only to larger vessd s and that smaller boats would not
be able to participate in the auction. When the Task Force visited Iceland we found that the smdl
boat sector, under 35 feet, participated fully in the auction system in areas where an auction was
available. Thereport from the Centre addresses thisimportant question as to how the small vessel
fleet can fully participate in the auction system. In light of the perceptive comments offered by the
Centre, we continue to quote as follows:

“Larger vessels, with landingsin the order of tens of thousands of pounds, and with
landing timestwelve hours or longer after completing fishing, could havetheir loads
auctioned off, based upon their hails, before they physically arrive in port. (This
system was tried and tested by the provincial government when it operated amiddle
distance groundfish fleet. Prices realized for the fish were far greater than the
negotiated prices determined through collective bargaining). It would be possiblefor
smaller vessels, landing at designated landing sites, to submit hailsto the auctioneer
through a port agent. Such landings which would normally come from a common
fishing area, and be of similar intrinsic quality, could be consolidated into larger lots
providing that they were of similar condition in terms of liveliness, time from
capture, and handling and holding history. Thiswould have logistical and “scale of
economy” benefits, for any buyer, and should result in a higher price being
recognized for the lot. Thiswould also encourage peer policing of harvesters, since
no“sdling” groupwould permit their reputation and pricereceived being jeopardized
by the incorporation of poor quality product in their lot. Under the assumption that
auctions would reduce the overall numbers of lots of crab being moved around, the
associ ated transportation infrastructure required could be rationalized. Buyers could
usetheir own transportation to collect crab from the point of purchase, or the auction
house could providetransportation servicesby delivery of crabto thelimited number
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of processing operations. There is also a business opportunity for independent
transportation companies to organize a distribution system. This would involve
shipping, and transhipping consolidated landings, and individual lotsfor delivery to
processing operations. This system was highly effective in the distribution and
delivery of fresh fish in the British fishing industry when it was based upon fresh
landings, and covered ageographic areasimilarin sizeto Newfoundland. L otsof fish
assmall astwenty pounds could be purchased by telephonein the north of Scotland,
and delivered to aplant in the south of England in less than 24 hours.

“Thelogistical problems associated with operating an auction system superficialy
appear to be extensive, and perhaps prohibitive. However, by the application of
modern technologies, and diligent planning, these are not foreseen to represent a
major hurdle if there is a desire to operate an auction system in the Newfoundland
fishery.

“In summary, there are a number of precedents and models which indicate that an
auction sysem would have a significant positive impact on the prices harvesters
receivefor their catch, (providingthat it ishandled with due respect), and the quaity
of products emanating from the Newfoundland fishery. Thisin turn would increase
the pricesrealized, and the market access by, Newfoundland seaf ood processors. The
implementation of an auction system would represent a radical change in the
structure of the Newfoundland fishery, and concomitant changes in the control and
influence of the fishery by incumbent vested interests. It is human naure to resist
change, particularly when the unknown consequences are predicted to have major
impacts on the status quo. Therefore, it is unlikely that an auction system will be
readily accepted by the industry at large. It would only be achievable through
legidlation or gradual acceptance. Theformer processisdriven by societal will and/or
need. Inthiscasesuch awill cannot beidentified. Therefore theonly perceived route
is through gradual acceptance. This may be achievable through the introduction of
apilot scale auction, which would enabl e the realizabl e benefits to be demonstrated
inreal terms.”

FANL have taken a cautious approach in endorsing an auction pilot project. They take the position

“...that moredefinition and consultation are needed prior to open endorsement.” Whilethey believe
open markets and auctions represent efficient mechanismsfor price setting, “. . . this approach can
only be meaningfully pursued by dealing with the extensive financing of harvesters by processors

first and thereby providing for free and open competition on alevel playing field.”
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The FFAW/CAW have al so expressed cautious support for an auction system. In additionto theties

between individud fish harvestersand processors, the Union believesthat the prohibition of export

of unprocessed crab/fishwould inhibit thelevel of competition at an auction. Both the FFAW/CAW

and FANL believethat 3Psand 4R 3Pn cod represent the best prospect for testing an auction system

beginning in 1999. Thisis because of the large number of buyers and sdlersin the cod fishery and

the wide variety of product formsin which cod is used. The Task Force accepts this position and,

accordingly, proposes that a pilot project be designed for cod.

The Task Forcerecommends that planning and consultation begin as soon as

possible to undertake an auction based upon the following consider ations:

Theauction pilot to begin in 1999 or in 1998, if at all possible;

Theinitial focusto be cod in areas 3Psand 4R 3Pn;

Theauction to be conducted electronically, using a hail at sea system;
Proposalsto be called for an independent company to oper atethe system (the
Fisheries Resour ce Centre would be free to submit a proposal, as suggested in
thesupplementary report prepared by the Centrefor Aquacultureand Seafood
Development of the Fisheriesand Marine I nstitute of Memorial University.);
Appropriate legislative changes should be made to exempt the pilot auction
from the provisions of the Fishing Industry Collective Bargaining Act, while
ensuring the proper deduction and remission of Union dues by the auction
house; and

Expansion of the pilot project to other species could begin as soon asfeasible.
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No attempt should be made to prejudge the volume of landings which would flow through the
auction. In Iceland, after ten years of operation, 35 percent of all landings are sold by auction. The
co-existence of an auction, along with other price settlement mechanisms, is seen as an advantage

to the industry, providing flexible options for the exercise of choice by both buyers and sellers.
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Chapter 5

QUALITY

One of the central themes that has emerged from the Task Force’ s study of the Newfoundland and
Labrador fishing industry and from our consultations with fish harvesters, fish processors, their
representatives and buyers abroad has been aconcern with fish quality. Thisissueis of particular
importance to the Task Force because quality is a potentially key factor influencing the price
differenceswhich the Task Force has been asked to explain and evaluatein our Termsof Reference.
Inthe minds of most fish harvesters, thereisacommon belief that fish processors usequality related
issues and concerns as a means of downgrading the price that they are paid for their product. They
also believe processors pursue a volume production related marketing strategy that isindifferent to
quality and that they process rejected product when inspectors are not present. Fish processors, on
the other hand, say that fish harvesters need to improve the quality of thefish that they land, thereby
allowing them to produce a higher quality product that may command a higher price in the

marketplace.

Onthewhole, it was agreed by both processors and harvesters, that progress was madein 1997 by
fish harvestersin bringing abetter quality product to port. They stated that better handling practices,
trip limits on larger vessels and better icing of the catch accounted for this. Fish harvesters are to
be commended for their effortsin thisarea. Aswadll, it must be noted that the Province increased
itsinspection effortslast year. But quality concerns do not end in asingle year. They must continue
to be reflected at every stage of the process, from point of harvest to point of processing. Whether

the product is crab or fish of another type, one thing is clear, that the product will suffer if thereis
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any weak link in the quality chain. The dynamics of the world marketplace have so changed in
recent yearsthat thisProvince cannot afford to produce and market one pound of inferior quality crab
or other fish products. Thetime has cometo remove any doubt asto the reputation of Newfoundland
and Labrador fish products, and to ensure that the name and words “ Product of Newfoundland and

Labrador” on apackage of fish are seen by world markets as an assurance of that fish’ s quality.

Appreciating these facts, the Task Force commissioned a study by the Centre for Aquaculture and
Seafood Development of the Fisheries and Marine Ingtitute of Memoria University of
Newfoundland (the “Marine Institute”) into quality issuesin the Newfoundland and Labrador crab
industry. While the subject matter of that report was crab, the concepts contained in it, with simple

maodifications, could beapplied to all species. A new beginningisneeded to addressthese concerns.

The Task Force recommends the development of a “partnership for quality
program” between fish harvesters and fish processors, sanctioned by
Government, to ensure that fish quality is maximized at every step of the

process, from crab pot to table.

The adoption of such measures would benefit everyone engaged in the business of fish harvesting
and production. The existence of thisproject, and of our intention to “makeit right” when it comes
to al fish production, should be made known through an industry wide promotion and marketing

campaign. The Task Force also recommends the following measures:
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. “Ajoint FANL and FFAW/CAW working group beactivated toaddressquality,
marketing and pricing mechanisms. This was detailed under Item 9 of the 1997
collective agreement for snow crab prices. The only way that significant
improvements in quality and consistency can be achieved is through industry wide
participation in any actions taken. It is therefore essential that all parties be in

agreement, which is only achievable through a consultative process.

. It isrecommended that a Premium Quality (i.e., Seal of Excellence) Program for
snow crab be developed by industry stakeholders, with identified criteria
certifying that recognized indugry participants, i.e, fish harvesters,
transporters and processors have achieved that level of competency, on a

consistent basis, as prescribed in that program, to qualify for thisdesignation.

. TheTask Forcerecommendsthat a gener al and ongoing education program be
developed for all key personnel,includingfish harvesters, fishtransporters, fish
processor s and plant workers. The purpose of such an education program would
not only beto improve knowl edge of best practices, but also toinstill an appreciation
of theimportance that each industry stakeholder achieve the highest quality in order

that the value of the crab product may be maximized.

. Consideration should be given by Gover nment to appointing a fully dedicated

individual acceptableto the parties and reporting to the Minister of Fisheries
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and Aquaculturetofacilitate, and over seediscussionswith stakeholderson the

above noted mattersand to assist them in implementing the same.

. Based upon thefindingsof the Marine I nstituteand our own consultations, the
Task Forcehas prepared a more detailed report on quality which isfound in
Appendix A tothisreport. TheTask Force recommends that the suggestions
contained in the Appendix be the basis for a series of consultations with the

parties.

The implementation of these measures will greatly enhance the ability of fish harvesters, fish
handlersand fish processorsto produce aquality product. They should, in the Task Force' sopinion,
beimplemented without compromise. Government regul atory i ntervention shoul d support the parties
inthisprocess. Indeed, the Task Force bdievesthat the common sense and common interest of the
partiesinimplementing these measures areso compelling that they should be prepared to agree upon
them, or other similar measures achi eving the same purposes, without government intervention. In
the Task Force' s opinion, anything less than a holistic approach to quality and the challenges that

our industry faces cannot succeed.

A consequence of implementing the above measures will be to send a strong signal to the world
marketplace that quality is paramount when it comes to crab production in Newfoundland and
Labrador. With such commitment on the part of all industry participants, our industry can move

forward to occupy its proper and optimal niche in the world marketplace.
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Our Task Force recognizes that our primary focus was not quality. However, qudity and the price
of Newfoundland and Labrador fish products are so closely linked that it is essential that further

quality improvements be made if maximum prices are to be achieved.

The Task Force proposes that the recommendations contained in this Chapter and in Appendix A

be the subject of full consultation between the parties.
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Chapter 6

MARKETSAND MARKETING

In our effortsto evaluate the reasons for the differences between crab prices paid in Newfoundland
and Labrador and prices paid in other crab fishing provinces and countries, the Task Force decided
tofocuson quality and on marketing. Two of the main sources of market and marketinginformation
were (@) participation by the Chairman of the Task Forcein aMission to Japan led by the Minister
of Fisheries and Aquaculture in November and (b) a report prepared by MaryLou Peters in
consultation with Nilo R. Cachero (the “MLP Report”) commissioned by the Task Force. This
Chapter draws upon these two sources, along with other information, including the presentations
by the FFAW/CAW and FANL to the conciliation board appointed early in 1997. It will begin with

areview of the positions taken by the parties in their presentations to the Task Force.

TheFFAW/CAW ascribesconsiderabl eimportanceto marketing asafactor contributing totheprice
differential between Newfoundland and L abrador and other areas of Eastern Canadafor snow crab.
They referto”. . . thewillingness of the processors to accept a position at the low end of the market

and [to] maintain their margins by paying low prices to fishermen”.

FANL disagrees that marketing problems are the cause of lower prices. In their submission to the

Task Force, dated December 16, 1997, they made the following statements:

“FANL has four member firms that operate outside Newfoundland which collectively
account for well over $1,000,000,000 annudly in seafood sales. That these firms have
achieved these sdes levd s and are intense competitors in other Provinces ought to attest to
their marketing and businessacumen. T hat thesefour companies appear to hold no advantage
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over other Newfoundland and L abrador based crab processors also speaks to the ability of
these companies.”

FANL also stated:

“It is dso noteworthy that the Atlantic Queen marketing consortium is active in
Newfoundland and New Brunswick. Their 30 years experiencein marketing snow crabisnot
exclusively to the benefit of their New Brunswick members.”

FANL goes on to say that:

“Clearly the processing sector needs to better inform harvesters of the challenges
encountered in marketing, actions taken to promote Newfoundland seafood and successes
realized. It is useful to note that the industry was highly successful in marketing 1997's
record production. This was achieved not simply by accident or by a willingness to accept
low margins.”

While Newfoundland and L abrador isamajor player in the Canadian snow crab industry, we are a
relatively small player in theinternational market. Newfoundland and Labrador isa pricetaker and
not a price maker. Total landings of all crab speciesin the world are about 1.3 million tonnes and
landings in Newfoundland and Labrador represent about 2.6 percent. Taking all Canadian and
Alaskan landingsof snow crabin 1996, Newfoundland and L abrador accounted for about 39 percent
of all Canadian and Alaskan landings of snow crab. Newfoundland and Labrador’s quota has

increased significantly in recent years from 10,100 tonnes in 1989 to 44,600 tonnes in 1997.

Apart from the enormous increasein the quota over the past ten years, another profound shift in the
Newfoundland and Labrador snow crab industry occurred inthe mid 1990's. Prior to that time most
production had been in the form of crab meat, destined mainly for the United States market. The
Japanese market was of minor importance to us while the Japanese obtained their imports from the

Gulf Region of Atlantic Canada and from Alaska. This changed with the collapse of the Alaskan
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crab fishery in 1995. The Alaskan quota dropped from 140,000 tonnesin 1994 to 56,000 tonnes
in 1995. The result was that the Japanese market was opened up for Newfoundland and L abrador
and thisencouraged adiversficationin product form from meat to shell-on product for the Japanese
market. At the same time, Japanese prices escalated dramaticdly, which led to prices paid to

harvesters in Newfoundland and Labrador rising from $1.41 per pound in 1994 to $2.47 in 1995.

The drop in the crab supply from Alaska had a disproportionate impact on prices in Japan. The
prices paid in 1995 were not truly reflective of market conditions and when the bubble burst the
subsequent decline in prices was abrupt and dramatic. However, Newfoundland and L abrador has
maintained a strong presence in the Japanese market, with our share of Japan’s frozen snow crab
importsrising fromfivepercentin 1992 to 29 percent in 1996. Newfoundland and L abrador hasal so
maintained and, this year, expanded it's place in the United States crab meat market, while

improving it’s position in the Far East and continuing a smal presence in the European market.

There may be a perception, in some quarters, that Japan is our only market or major market. Not
so. The United States continues to be amajor market and its purchasesin 1997 were twicethose of
Japan measured in raw material equivalent . The United States market consumes most of our meat
production, while the Japanese purchase exclusively shell-on product. Y et, the United Statesis a

significant market for shell-on crab as well.

In 1997, Newfoundland and Labrador’ s exports to Japan were below those of the last few years.

This was because of general economic conditions, including the falling yen. Alaska s snow crab
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fishery has been recovering, while shipments of crab from Russia have also increased. The
continued recovery of the Alaskan fisheryin 1998 will beafactor for thefuture, aswill theeconomic
uncertainty in the Far East. Demand for seafood in Japan will likely remain weak and this could

significantly affect crab products, which are at the high end of the market.

In the United States, the market for crab meat has been weak but the section market has been
expanding. Consumersare shifting fromshrimp, whose supplieshavebeen curtailed, to crab. Warm
water farmed shrimp has been affected by flooding asaresult of El Nino-related typhoonsand floods
in South East Asia and Central America. Shrimp prices have risen and consumers have been

substituting crab inits place.

Another reason to be optimistic about the United States market for crab is that the United States

economy is expected to be strong in 1998 and thisis generally good news for seafood as awhole.

Returningto the Japanesemarket, Newfoundland and L abrador crab competeswith crabfrom Alaska
and from the Maritimes and Quebec. Within the Japanese market for frozen sections, therearethree
distinct sectorswhich are differentiated by the quality of the product which is acceptable and by the
market value of that product. Each market sector hasparticular product specifications. These market

sectorsare, in descending order of price, asfollows:

. The speciality market for the high end food service;

. The food service and retail market; and
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. The reprocessing market.

At the high end of the Japanese market for snow crab isa speciality market focusing on the Sea of
Japan, which demandsthehighest quality of crab. Thismarket, whichiscomprised mostly of luxury
restaurants and spas along the Northern Sea of Japan, consumes about 6,000 tonnesannually. This
speciality market ishighly demanding and requiresabright reddi sh-orange col our with whitebottom.
Other characteristics demanded by this market are an attractive shell, without scarring, along with
large size crab. The market will only accept snow crab which isfree from intrinsic defects such as
scarring, leech eggsand moss, i sbright reddish-orangein col our and preferably greater than 8 ounces
per section. Thepreferred product isthecrab produced in Northern Japanor, alternatively, crabfrom
the New Brunswick areaof the Gulf of St. Lawrence. In order to be acceptable for this market the
product must be cryogenically frozen, using COz2or N2. The Report of the Centre for Aquaculture
and Seafood Devel opment estimates the incremental cost of cryogenic freezing to be about thirty to

forty cents a pound.

The principal market in which the Newfoundland and Labrador industry seeks to compete is the
retail and food service sector. This market was supplied, up until 1994 by the Alaskan fishery.
Newfoundland and Labrador snow crab, particularly from NAFO Area 3L, has intrinsic
characteristicscomparablewith crabfrom Alaska. Some Japanese buyersindicated apreferencefor
the taste of Newfoundland and Labrador crab compared with it’s Alaskan counterpart. However,
Newfoundland and Labrador crab is generally smaller, with the bulk of production in the 3 to 5

ounce and 5 to 8 ounce section ranges, with lesser amounts in the greater than 8 oz. range. Alaska
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typically supplies sectionsin the 8 to 10 oz. size category with limited production in the size range
of 10to 12 ozs. and somein excess of 12 oz. In 1997, the Alaskan fishery exhibited a smaller size
crabthanitdidinpreviousyears. Thisistypical inafishery whichisrecoveringfrom acollapse and
where crab is being harvested as soon as they are recruited into the fishery. This means that
Newfoundland and Labrador can presently competewith Alaskain terms of colour and size aslong
asour quality iscomparable. The major quality differential isfreshness, alongwith aperceptionin
the marketplace that Newfoundland and L abrador product is not asgood as Alaskaproduct. There
are good prospects that Newfoundland and Labrador can compete with Alaska, given appropriate

quality control measures.

The third component of the Japanese market is the reprocessing sector. Thisisareatively large
Japanese market for snow crab sections which are destined to be reprocessed for meat extraction.
In 1996, about one-third of Newfoundland and L abrador’ s exports to Japan went into this market.
Dueto the highlabour costsin Japan, this product is shipped into low wage Asian countries, mainly

China, where the meat is extracted and frozen. This product is then imported into Japan.

The MLP Report examinesthe dataon wholesal e pricesin Japan for frozen snow crab, for the period
1995 to 1997. These data show consistently higher pricesfor product originating in the Maritimes
and Quebec. There have been certain periods when Newfoundland and Labrador product has
competed quite well against Alaska product. However, prices for Newfoundland and Labrador
products appeared to move downward as the end of the year approached. This may be the result of

short term supply outstripping demand as more quantities of Newfoundland and Labrador products
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becameavailable. Themarketing study confirmsthat Newfoundland and Labrador productsreceive
lower pricesthan those paid for products from Quebec and the Maritimes. However, the datado not
suggest that the price discrepancy isindicative of amarketing problem. What it does show is that
the different sectors of the crab market in Japan are quite distinct and it is extremely difficult for

Newfoundland and L abrador product to gain acceptanceinto the high end speciality market.

Thedataon crab landingsinthe M LP Report show that pricesin Newfoundland and Labrador have
been consistently lower than thosein other parts of Atlantic Canada, in Quebec and Alaska. During
the 1994-96 period, Newfoundland and Labrador prices paid to fish harvesters have been roughly
$1.10 per pound less than the New Brunswick average. This equates with the differential at the
product level where Newfoundland and Labrador’s export prices for in-shell crab for Japan were
about $1.00 per pound less, on the average, than those of the rest of Canada. The MLP Report
concludes that, without moreinformation, it isnot possible to draw too many conclusions except
to observethat the year to year movement of Newfoundland and L abrador’slanded prices have been
consistent with the relative prices which Newfoundland and Labrador products received in the

marketplace.

The MLP Report provides an analysis of the price disparity between Newfoundland and Labrador

sections and competing sections.  Thereport sates that:

“Newfoundland snow crab for the most part does have physical characteristicsthat set it
apart from some other snow crab, particularly from much of the snow crab in the Gulf area
of Atlantic Canada. It has been acknowledged by scientists, distinguished between by
Japanesebuyers, commented onin various studies, alluded to in anumber of seafood market
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news articles, and generally recognized by many in both sectors of the industry; and one
differenceisin the colour of much of the Newfoundland crab being not so bright areddish
orange when cooked. That having been said, thereisrecognition that not all of the areas of
the Gulf produce quite the same bright coloured crab (some paler than others) and there are
some areas of Newfoundland that crab is not so dull a colour asin other areas.”

“In general there appearsto be adifferencein the size of snow crab in Newfoundland versus
that of the Gulf, the Gulf crab being usually larger. ... Whileit depends on the market,
most often larger sections are preferred so the Gulf snow crab would normaly have a size
advantage over Newfoundland snow crab.”

“For aprime market in Japan the basic natural characteristics for the Gulf crab for the most
part would have the things the Japanese market (high end of it in particular) wants. Those
things are the bright reddish-orange colour, white bottom when turned over (in contrast to
yellowish/green bottom), cleanliness (in contrast to leech eggs, scarring, etc.), and size”.

“Obvioudy, unless there is a dramatic change in the naura characteristics of the
Newfoundland crab it does not ook possibleto eliminatethe price gap between the two (the
prime of the Gulf crab and the Newfoundland crab) in the Japanese market, nor doesit seem
possible to reduce it by agreat deal.”

The MLP report comments on the relationship between Newfoundland and Labrador and Alaskan
snow crab:

“Inlooking a prices of snow crab over anumber of years, it is noticegbl e that the price for
Newfoundland snow crab, though lower, in the Japanese market, is closer to that of Alaska
thanit isto that of the Gulf. Thegapisnot nearly so large. One reason for that is probably
because Newfoundland and Alaskasnow crab are said to befarly similar in colour and size.
Where it differsisthat the Alaskan snow crabis cleaner, is sad to be known to have good
meat fill and is known for it’'s freshness.

“Meat fill isvery important as it will give a higher yield in reprocessing and would be a
definite plus for Japanese considerations. If Newfoundland is looking towards closing a
price gap, then catching the crab when it has full meat fill would seem to be one way to
start.”

The marketing consultant concludes that the reasons for the price differentials are not related to

inadequaciesin the way the Newfoundland and L abrador industry marketsit’ sproduct. Rather, the
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differentialsareto be attributed to other factors, such asintrinsg c characteristics and quality control.

The Task Force accepts the findings of our marketing consultant that the
differentials in price paid to fish harvesters for snow crab between
Newfoundland and Labrador and other provinces and countries are
attributabletointringc characteristicsand controllable quality factors, rather
than to ineffective marketing. These findings were corroborated by other
information availableto the Task Forceincluding theinformation obtained by
the Chair of the Task Force from participation in the Mission to Japan led by

the Minister of Fisheriesand Aquaculture.
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Chapter 7

REASONS FOR PRICE DIFFERENCES

The Task Force has been asked to evd uate “the reasons for differences between crab prices paidin
Newfoundland and L abrador and prices paid in other fishing provinces and countries’. Thereisno
guestion that these differences exist. In 1992, the price per pound paid to harvesters in New
Brunswick was $1.00, whilein Alaskathe price was $0.62, compared with $0.36 in Newfoundland
and Labrador. The New Brunswick price was $0.64 per pound higher and the Alaskan price was

$0.26 per pound higher than that received by Newfoundland and L abrador harvesters.

In 1995, theprice per pound paidin Newfoundland and L abrador went to $2.47 compared with $3.63
in New Brunswick (adifference of $1.16) and $3.24 in Alaska (adifference of $0.77). Taking the
average prices for 1994, 1995 and 1996, New Brunswick prices and Alaska prices exceeded

Newfoundland and Labrador prices per pound by $1.10 and $0.65, respectively.

As noted in Chapter Six, the majority of the crab from the Maritimes and Quebec goesinto a high
end speciality market in Japan. The Japanese market specificationsarevery demanding in terms of
large size and bright reddish-orange colour when cooked. The market also callsfor freedom from
intrinsic defects such as scarring, leech eggs and moss. The product must be fresh and all
appendages must be intact. The crab from New Brunswick meets this specification, with most
production going into the speciality market. The New Brunswick industry aso supplies product to

the United States market, in the form of meat and crab sections.
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Alaskan snow crab does not meet the demanding specifications of the speciality market in Japan.
However, this product has traditionally been the mainstay of the retail and food services market,
which is the market in which Newfoundland and Labrador shell-on product has aso found a
position. Newfoundland and L abrador product has been competing with Alaskan snow crab and it
appearsto beredistic for Newfoundland and L abrador to reduce the price difference with Alaskan

snow crab given that Newfoundland and Labrador crab is comparable in many respects.

During the visit to Japan of the Minister of Fisheries and Aquaculture in November of 1997, the
missionwastold that Newfoundland and L abrador crab comparesfavourably with crabfrom Alaska,
except that Alaskan crabisfresher and historically larger in size. Thissuggeststhat, with aprogram
of quality enhancement to minimize the time elapsing between harvesting and processing, and with

proper temperature control and treatment, the gap can be narrowed, if not eliminated.

While Newfoundland and Labrador has been successful, along with Alaska, in penetrating the
Japanese retail and food services market, we have not placed our product in the speciality market.
The demanding Japanese speciality market requiresintrinsic characteristics that can be met by only
asmall proportion of the Newfoundland and L dbrador harvest. 1n 1993, Gardner-Pinfold Consulting
Economists Ltd. prepared a report for the then Department of Fisheries entitled “The Impact of
Newfoundland and Labrador Processing and Licensing Regulations on the Landed Pricefor Snow
Crab.” (“The G-P Report”). A pilot project was conducted whereby about 180,000 pounds of
Newfoundland and Labrador crab was shipped to the Maritimes for processing. Most of this crab

was found to be unsuitable for the Japanese section market, due to it’s colour and size. Some crab
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may have been suitable but would not necessarily achieve the top prices. In 1997, crab was
purchased by Maritime buyers for a two month period when the Minister of Fisheries and
Aquaculture removed the export restrictions requiring its processing within the Province. The
product from Newfoundland and Labrador went into both the United States and the Japanese section

market, although the market destination was not closely monitored.

The G-P Report attributed the price gap to five dosely related factors. Thesewereranked, in order

of importance, starting with the most important:

. Physical characteristics of the crab

Newfoundland and Labrador crab issmaller, not as clean, and when cooked, lacksthebright
reddish-orange colour of New Brunswick crab.

. Provincid licensing regulations.

Buyers' licences are not issued to processors from out of the province. Thiswas seen to be
afactor because it restricted competition from out of province buyers.

. Provincia processing regul ations.

In the past there were restrictions on the amount of crab which could be placed into the
section market.

. Production costs

Labour costs in the processing sector are higher in Newfoundland and Labrador than in the

Maritimes.
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. Harvesting conditions.

Differencesin the quality arising from differencesin the timing, speed and condition under

which crab is harvested.

The Task Force will comment on whether these factors continue to apply.

Commentary on Physical Characteristics

The Task Force believes that differences in intrinsic characteristics of crab continue to be an
important factor in explaining the price differentials. In this report, the Task Force accepts the
conclusion that it is the crab’s intrinsic characteristics and the price it can command in the
marketplace that represent the major factors in explaining the difference in price between

Newfoundland and Labrador and the Maritimes and Quebec.

Commentary on Provincid Licensing Restrictions

The G-P Report saw the restriction on the export of unprocessed crab as a barrier to competition.
The guestion is how much competition is needed and can the issuance of new processing licences
createthe samecompetitive conditions and the same upward pressure on pricesto fish harvestersas
the buying activities of outside buyers. Since 1993, when the G-P Report was written there have
been anumber of new processing licencesissued. The number of active crab plants has risen from
18in1993, to 25in 1997. In additionto the 25 active plantsthere are another eleven licenceswhich
have been issued and which have the potential to become active. Thiswould bring the total to 36

active plants. In addition there are another 48 “core” plants which are not licenced for crab but
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which could apply for alicence.

As noted in Chapter Four, the reported results of the export of unprocessed crab in 1997 raised a
number of questions asto whether the reputed higher prices paid by buyersfrom the Maritimes and
Quebec provided fish harvesters with areal opportunity to achieve ahigher return fromtheir catch.
The Task Force would like to seeafull benefit cost analysis before reaching aconclusion. If there
isculling (i.e., high grading) at sea by harvesters selling to outside buyers the comparison of prices
received for such high grade product with the price for “searun” crab isopen to question. Thisis
one of the reasonswhy the Task Force recommends a closdy monitored and carefully planned pilot

project for 1998, as noted in Chapter Four.

Theinformation availableto the Task Forceisthat, during the two month period when thefreeze on
the export on unprocessed crab wasin effect in the summer of 1997, the amount exported was 1,042
tonnes, at an average price of $1.09 per pound. If premiums for Workers Compensation and
Employment I nsurance are netted out, the return to fish harvesters would have been about $1.03 per
pound, compared with 88¢ for salesto processorsin the Province. Itisour understandingthat some
fish harvesters were required to absorb the cost of transporting their crab to the Maritimes. On the
basis of the information before it, the Task Force cannot confirm that the restriction on the export
of unprocessed crab is a magjor factor in explaining the price differential. The recommended
experimental project for 1998 would help answer the questions raised by the Task Force through a

full benefit cost analysis which would control for any culling at sea.
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Commentary on Provincial Processing Restrictions on Product Form

With respect to processing restrictions, the industry isvirtually free to produce in the form of either
meat or sections, asrequired by the marketplace. The previousrestriction on section production has

been relaxed.

Commentary on Production Costs

The Task Force has assembled data on processing labour rates in Newfoundland and Labrador
compared with New Brunswick which confirm that thereisasignificant difference. However, there
may be off setting economies of scalein Newfoundland and Labrador plants. Furthermore, it should
be noted that Maritime plants use cryogenic freezing technology, which adds substantially to the
processing cost. 1n the absence of processing cost data for both Newfoundland and L abrador and
New Brunswick, it is difficult to assess whether any part of the price differentials can be attributed

to differentials in wages paid to plant workersin each Province.

Commentary on Harvesing Conditions

The Task Force believes that quality issues relating to the timing and speed of the fishery and the
conditions under which crab are landed are indeed important factors. However the broader issueis
one of quality as is noted in Chapter Five covering all aspects of harvesting, transportation and
processing. It is this broad issue which, in the opinion of the Task Force, is the second biggest

factor, after intrinsic characteristics, which explains the price differentials noted above.

TheTask Forcebelievesthat there are three factors which account for the continued price difference
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between Newfoundland and L abrador and theMaritimes, and between Newfoundland and Labrador
and Alaska. First, inthecase of thedifferential between Newfoundland and L abrador and Maritime
prices, theintrinsic characterigics differ significantly. These are subject to remedial action to a
limited extent. Removal of leech eggsand barnaclesisnow possible, by mechanical means, but this

adds to the cost. However, colour, scarring and size are not really amenable to change.

The second factor relates to the handling and treatment of Newfoundland and L abrador snow crab.
The Task Force believesthat thisis one of the major reasonsfor the price differential, namely, that
the quality treatment of Newfoundland and L abrador product, up until recently, has been below the
standard of some of our main competitors. This problem, however, can be corrected, in a fashion
which is beneficial to all parties. By taking appropriate action, the Newfoundland and Labrador
snow crab industry can raise the market return and the image of the Newfoundland and Labrador
product over areasonably short span of time. It isby quality improvement that Newfoundland and
Labrador can move it’s product mix toward the upper end of the spectrum. Thisis an important
avenue whereby the price differential between Newfoundland and Labrador and Alaska can be
reduced or eliminated.

A new beginning is possible for the Newfoundland and Labrador snow crab industry through the

pursuit of the following strategy to improve quality:

An early start to the fishery achieved through an early resolution and settlement of prices;

. A modulation of the peak in landings, by managing the fishery so as to maximize both

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act



115
conservation and quality concurrently; and
. A holistic quaity improvement program following the suggestions set out in Appendix A

to this report.

The third factor which explains the price differentials relates to competition. This issue of
competition has a number of components. In the past, thelimited number of plants may have been
an issue restricting competition when there was a freeze on the number of licences. Thisissue has

effectively been addressed by changesin licencing policy since 1996.

The Task Force notes that there is nothing to prevent processors from the Maritimes and Quebec

from acquiring a crab plant in Newfoundland and L abrador.

Another barrier to competition arisesfrom financia dependence of harvesters upon processors. In
order to encourage a fully competitive industry it is important to provide the means whereby
harvesters can exercise freedom of choice and not be bound to particular processors. It isfor this
reason that the Task Force has made recommendations in Chapter Four whereby harvesters can be
provided with alternative sources of funding without havingto rely on processors. The Task Force
also believes that the development of an auction system can play an important role in facilitating

high quality and aso allowing harvesters to receive maximum value for their catch.

The Task Force finds that the main reasons for the price differences

between pricespaid in Newfoundland and Labrador and pricespaid in
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other crab fishing provincesand countries, in order of importance, are

asfollows:

. theintrinsic characterigics of our crab, compared with other areas;
. quality differences; and

. competitive factors.

The Task Force has proposed a number of measuresin thisreport to
improvethelevel of quality and toincr easecompetition. TheTask Force
notesthat measur eshavealr eady beentaken by theMinister of Fisheries
and Aquacultureand by the partiestoassign ahigh priority toabroadly
based program of quality assurance and that barriersto new entrants
into the crab processing industry have been reduced through the new

licensing policies put in place by the Minister.
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PRINCIPLES FOR DESIGN OF A NEW MODEL

In 1988, the fish harvesters of the Province demonstrated by secret ball ot in avote conducted under
theauspicesof the L abour Rel ations Board that they wished to havetheFFAW/CAW represent them
as their bargaining agent in all matters related to collective bargaining. As stated earlier in this
report, the FFAW/CAW is the officially recognized bargaining agent for all fish harvestersin the

Province, subject only to the exemptions outlined in the certification order.

In the studies conducted by the Task Force, as well as in the visits to other jurisdictions and
consultations with other countries, the Task Force learned that Newfoundland and Labrador isthe
only jurisdiction, to the best of our knowledge, where asingle union is certified to represent all fish

harvesters.

The Task Force has analysed a number of options for a new model of collective bargaining in the
Newfoundland and Labrador fishing industry. These ranged from an auction system similar to the
current practice in Iceland, to a fully open market system such as exists in areas like Nova Scotia,
to a price settlement board like that in Quebec. In the final analysis, the Task Force determined,
through our consultations, that any new modd would have to recognize the wishes of the fish
harvesters to be represented collectively as one unit, as demonstrated in their vote in 1988.
Accordingly, the proposed new model is based upon the present collective bargaining regime, with
anumber of important modifications of the current structure. However, it maintains the right of the

partiesto bargain coll ectively.
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For any labour relations process to work effectively, it is absolutely imperative that there be asolid
foundation of trust between the parties engaged in the process. Indeed, the labour relations process
is built on arecognition of the fact that, in order for it to work, both sides, while recognizing the
somewhat unusual dynamics of the processitself, have to place aleve of confidence and trust in
each other in reaching an agreement. Trust isnot easily attained, particularly where there has been

ahistory of mistrud. It requiresastrong commitment on behalf of all parties engaged inthe process.

Another key component of trust and building trust isthe willingness of partiesto listen and be open
about their respective positions on issues that are the subject of collective bargaining. This means
being willing to share with the other side the information necessary to substantiate a bargaining
position. Collective bargaining, by its very nature, lends itsdf to a certain amount of posturing by
both sides, particularly onkey issues. Thisdoes not mean, however, that there cannot be afull and
open process whereby both parties are able to “place their cards on the table” in the interest of

attaining afair and equitable settlement of the outstanding issues.

It is necessary, therefore, that in the design of a new mode for collective bargaining in the
Newfoundland and Labrador fishing industry, consideration be given to designing a process which
affords full opportunity for open discussion of the relevant issues. This process will ensure each
party has an appreciation of the other’ s position and reasons for taking such a position. The model
must al so provide an opportunity for both partiesto engage the services of reputable professionals

for fact finding purposes on issues affecting the industry.
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The fishing industry is extremely dynamic and complex. The issues affecting a particular fishery
today may be completely different tomorrow. Accordingly, it isvital that the process be fluid and

allow for input from independent sources on an as needed and go forward basis.

It iswidely known in the labour relations field that the best collective bargaining agreement is one
which has been attained by the parties themsel ves without the involvement of athird party. If there
isaneed for the involvement of athird party, it should be in a supportive roleto the parties and to
the process. The third party should also be, to the fullest extent possible, someone who is freely

chosen by the parties and who has the trust and respect of both sides.

The Task Force held numerous discussions with key industry representatives during our design of
anew mode for fishing industry labour reations and collective bargaining. As aresult of these
discussionswe committed to designing amodel that would be, to the greatest extent practical, driven
by the stakeholders and minimize the role of government. The stakeholderswill be responsible for
setting the time limits for discussions to occur and will have the freedom to select the core of
professonalswho will play a supportive role to themin their negotiations. The partieswill also be
freeto agree on the sources of independent factual information to assig them in the interest based
component of the process, leading up to positional bargaining and final resolution of outstanding

issues, if necessary.

Asmentioned earlier, the fishing industry is an extremdy complex one. For any processto work it

hasto befluid and be able to adjust to the dynamics of theindustry. Collective bargaining on prices
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and other issues for one species may bear no resemblance whatsoever to another species. For
example, snow crabissuesmay becompletely different fromlump roeissues. Thenew model applies

to all species.

The principleswhich have guided the Task Forcein the design of the new model were derived from
our review of approachestaken in other jurisdictions. They also evolved from our consultationswith

stakeholders. They are as follows.

First, there must be adisciplined process whereby both sides are committed to adhereto strict time
limitswhichwill allow sufficient timeforinterest based discussions of issues, positional bargaining
and afinal binding settlement to occur, if necessary. Thisshould be donewithin a structured time
frame, set out at the beginning of the process, by the parties. Thiswill enable the parties to work
together through the various stagesto ensurethat the collective bargaining processis completed and
aprice for a particular species of fish is set in time for the projected target opening date for the
fishery. Thetime scheduleswill be different for different species. However, they must all provide

aufficient time for each stage to be completed eff ectively.

Second, the model hasto beinterest based. The complexity of theindustry demands sufficient time
beallocated for the partiesto identify and discussissuesinaninformal, interest based setting without
thetraditional rulesof positional bargaining comingintoplay. Inthissetting, both sidescan address

and discuss issues which are likely to have an impact on a particular fishing season.
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Third, the parties must be free to explore any form of aternate dispute resolution mechanism they
feel appropriate to address issues which may arise in the industry. The only requirement isthat a
settlement mechanism for disputes, including disputes on prices, be put in place to ensure the

commencement of thefishery at the most opportunetimefor fish harvesters, processorsand dl other

stakeholders.

Themodel proposed in the next chapter draws from anumber of systems studied by the Task Force.
It contains elements from each of the systems. It is very much, however, a model based on the
particular circumstances of the Newfoundland and Labrador fishing industry. It keeps faith with,
and isfully consistent with, the guiding principles set out in Chapter One. It isa model which has
been designed taking into account many of thekey concernsand ideas expressed by the stakeholders
with whom we met during our deliberations around the Province. We are hopeful that, with the
necessary support and full commitment of the parties, the new model will serve as an effective and
positive agent of change bringing greater stability and structure to the way we approach and deal

with fishing industry collective bargaining in this Province.
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Chapter 9

NEW LABOUR RELATIONS MODEL

The proposed model callsfor the partiesto engage the following mechanisms: first, ajoint technical
committee representing the parties; second, afacilitator appointed jointly by the parties; and third,

an arbitrator-in-waiting aso gppointed jointly by the parties.

The proposed model for collective bargaining in the fishing industry will essentially comprise the

following:

. An interest based, fact finding and issue identification phase, where a joint technical
committee appointed by the parties, with the support of afacilitator, engagesin a full and
open dialogue to discuss key issues that are likely to affect the particular fishery under
discussion. No positional bargaining will occur during this phase.

. A collective bargaining phase, where the representatives of the parties on the joint technical
committee, following the conclusion of theinterest based phase, would if necessary, bargain
and attempt to agree mutually on conditions to be contained in a collective agreement.

. A mandatory dispute settlement phasewherethe partiesmust, if acollective agreement isnot
reached in the interest based phase, or in the collective bargaining phase, submit their

respective positions to an independent arbitrator.

The joint technical committee shall be responsible for assessing and andysing all pertinent
information gathered during theinterest based phase of the process. The members of the committee

shall berequiredto bring forward any information they fed necessary to assist the partiesin reaching
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an amicable solution for the commencement of the fishery in atimely manner. They will represent

their respective constituents in the collective bargaining phase of the model, should it become

necessary.

The interest based approach requires the gopointment of a facilitator. As part of hisher duties

throughout the process, the facilitator shal:

operatein a support role to the parties and the process,

arrange for the conduct of meetings, including the scheduling of the times and locations;
work with the joint technical committee to promote the conduct of meetingsin a spirit of
cooperation aimed at achieving a common god, i.e., amutually satisfactory settlement of
issues for the commencement of the fishery under discussion;

assist thepartiesin gathering and compiling all information required during theinterest based
phase. This may include assistancein the identification of reliable and acceptable sources
of independent information;

keep the arbitrator-in-waiting apprised of the discussions taking place in the interest based
phase of the process,

provide the arbitrator-in-waiting with al information made available to him/her and to the
parties during the process;

advisethe arbitrator-in-waiting of any presentationsto be made by independent sources and
make every effort to ensure the arbitrator-in-waiting has an opportunity to attend such
presentations;

act in afurther support role as the parties request; and
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. provideareport to the Minister of Environment and Labour at the conclusion of the process,

with a copy to the appointed arbitrator-in-waiting.

The arbitrator-in-waiting, following hig’her appointment, shall, in consultation with the facilitator

and the joint technical committee:

. become familiar with the issues to be addressed in the interest based and collective
barganing phases,

. review al documentation presented by the parties or the facilitator to prepare hinvher to

discharge his/her role as arbitrator should that become necessary;

. if necessary make afinal, binding decision before the commencement of the fishery; and
. ensure that he/she is available within the time frames set out in the process to make that
decision.

The proposed model contains a provision whereby the parties shall engage the services of an
independent individual named by them to select afacilitator and an arbitrator-in-waiting inthe event
they are unable mutually to agree on a selection on their own. Thisindividual shall select aperson
who shall act asthefacilitator and a personwho shall act asthe arbitrator-in-waiting and shdl notify
the parties of the names of those individuals. This selection shall be madein timefor the partiesto
include the namesin their notification to the Minister of Environment and Labour. In the event the
partiesare unableto agreeon the sel ection of anindividual to choosethefacilitator and arbitrator-in-
waiting, the Minister of Environment and L abour shall make the selection of the facilitator and the

arbitrator-in-waiting.
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The time frames in which the process must take place will be different for the different species of
fish under discussion. By February 15, 1998 for negotiations taking place in 1998, and by January
1, 1999, the partiesshall providethe Minister of Environment and L abour with afull schedulelisting
the fish species for which they intend to negotiate prices and related issues, and the projected
opening datesfor each fishery. Sixty days prior to the expected opening date for the fishery, notice
to commence the process must be given to the Minister of Environment and Labour either jointly
or individudly by the parties to an existing or proposed collective agreement. For example, if the
normal start date for snow crab isApril 1, notice to commence the process must be given no later

than January 30.

Also included in the notice shall be:

. The names of the members of the joint technical committee who will be participating in the
process.

. The name of the facilitator whom the parties wish to have gppointed to assist the partiesin
the process.

. The name of the arbitrator whom the parties wish to have make the final selection for

settlement in the event of a failure to reach an agreement in the interest based/collective

bargaining phase.

Whilethe notice from both parties must be given to the Minister within this sixty day time limit for
each species of fish to be the subject of interest based collective bargaining, this does not mean that

ineach and every casethe processwill require sixty daysto complete. The schedulefor negotiations
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and for deployment of this process will be the subject of discussion and agreement between the
parties and the facilitator. Snow crab, for example, may require sixty days whereas capelin may
require only thirty days, depending on the issues which need to be explored and addressed in order

that the parties ascertain and arrive at amutually satisfactory agreement.

The Minister shall appoint the persons named in the notice and inform the parties immediately of
their appointment. 1n the event the partiesdo not notify the Minister by the required time limit the
particular fishery in question shall proceed and in no event shall there be a cessation of business

dealings on the part of fish harvesters or fish processors.

The facilitator, upon appointment, shall contact the parties to arrange the commencement of the
interest based, fact finding and issue identification phase of the process. During this phase of the
process, the joint technica committee, with the support of the facilitator, shall gather and analyse
all relevant information required to assist in negotiations and in the determination of an acceptable
price for the commencement of the particular fishery. Theinformation would be collected from a
variety of independent sources acceptabl eto the parties such astherecommended I ndustrial Andysis
and Market Intelligence Unit of the Department of Fisheries and Aquaculture, independent fishing
industry consultants, Canadian Embassies, or any other sources acceptable and available to the

parties.

Thisinformation gathering and issue identification processis a key component of the new interest

based/collective bargaining model. It removes at the outset the traditional process whereby each
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party to collective bargaining begins by staking out a position on fish prices and other issuesrelated
to collective bargaining before all relevant information ison thetable. Thisposturing hastended in

the past to raise the level of mistrust.

Under the new model, the information that will be crucial in assisting the parties to reach an
agreement on fish prices and related matters will be supplied in the context of interest based
discussions. Positional bargaining would not occur during this phase of the process. Aswadl, the
information will be supplied by independent credible sources who are widely acceptable to both
sides and who are very knowledgeable about the particular fishery and the industry in general.
Accordingly, fish harvestersand fish processors can be mutually assured that the information will

be accurate and compl ete.

Thefacilitator shall submit areport to the Minister of Environment and L abour at the conclusion of
the process. The facilitator shall also keep the arbitrator-in-waiting informed and shall supply
him/her with any and all information exchanged by the partiesor provided to them during theinterest

based phase.

Following theinterest based phase of negotiations, if an agreement has not been reached, the parties
will enter into collective bargaining. During this phase, the parties may continue to utilize the
servicesof thefacilitator in amore direct approach. Thisshould be amatter for discussion between
the parties and the facilitator. Should an agreement not be reached on the issues under discussion

by the parties within fourteen days prior to date for the start of the fishery, the parties shall submit
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their respective final postions to the appointed arbitrator-in-waiting for adecision. The arbitrator
shall arrange a meeting with both parties at which time each party shall simultaneously present the
arbitrator with their final best offer in writing for resolution of the outstanding differences. The
arbitrator shall hear the respective positions of each party and shall select one of those positionsand
notify the parties of his or her decision no later than seven days prior to the expected start date of

the particular fishery.

The arbitrator’ s decision on price and other matters shall form the basis of the collective agreement
for the commencement of that fishery. If the decision of the arbitrator providesfor aninterim price
rather than apricefor thefull season for the particular fisheryin question, the partieswould continue
to negotiate, and if they are unable to reach an agreement within two weeks prior to the scheduled
dateof expiry of theinterim price, thearbitrator shall render afurther decision. Thearbitrator would
continueto be seized of the matter and would make adecision based upon further final offersby both

parties.

Therole of the arbitrator becomes critical if arbitration has to be utilized in settling a dispute. That
iswhy themodel providesfor the appointment of the arbitrator at the beginning of the process. This
individud, while not actively involved in meetings and discussions in the early stages will be kept
aware of al the issues under analysis and discussion with respect to the particular fishery. The
arbitrator will not be an individual who is simply selected from alist of arbitrators, at the end of a
process, and asked to enter into this process cold, without the knowledge of the fishery that will be

vital in making afinal decision. To the best of our knowledge, this key component of the proposed
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new model is unique.

Should the parties at any time during the process or following the decision of the arbitrator agree on
an aternate arrangement for the determination of a price for aparticular fishery, the parties shall be
free to engage in such an arrangement provided there may be no strike or lock-out, (cessation of

bus ness dedings) that would delay the commencement or prosecution of the fishery.

Themodel being proposed by the Task Force for the conduct of interest based collective bargaining
inthefishingindustry isrecommended asapilot project for two years, commencing with thefishing
season in 1998 and ending in December, 1999. The Task Force recommends that appropriate
legidlative amendments be made to the Fishing Industry Collective Bargaining Act, as outlined in
Chapter Ten to give effect to the provisionsfor anew model. The Task Force also recommendsthat
the proposed pilot project be the subject of areview at the end of thefirst year. At that time, either
or both parties may recommend to Government that the process be discontinued and replaced either
by the current or some other processthe partiesfeel to be more beneficial and better servetheir needs
and that of the industry and the Province. The draft legislation should make provision for such a

contingency.

During the course of the two year pilot project, which shall run from the date of itsimplementation
until December 31, 1999, unless amended as provided for in the pilot project model, the parties
engaged in collective bargaining in the fishing industry shall not alter rates of pay for fish or any

other termsor conditionsin acollective agreement which werein placefor apreviousfishing season
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for that particular species until:
) A new agreement is reached, or
i) adecision has been made by the arbitrator on terms and conditionsfor the particul ar fishery

prior to the commencement date for that fishery.

Aspreviously mentioned, the Fishing I ndustry Collective Bargaining Act will require an amendment
to givethismodel effect. Thismay create alogistical issuefor the 1998 fishery, in particular for the
snow crab fishery. The Task Force has been advised that ideally the snow crab fishery should be
ready to commence by April 1, 1998. Thismeansthat in order for this new model to be applied to
the snow crab fishery for 1998 it will be necessary for the partiesto snow crab discussi onsto engage
the process by January 30, 1998. The Task Force therefore recommends that the parties
mutually agree by exchange of letters, to be filed with the Minister of Environment and
Labour, to engage the process as soon asis practical while awaiting the passage of legislation
to give effect to this process for 1998 and 1999. The Task Force understands that a formal
ratification of thismodel isrequired which could take up to two weeks following the release of the

report to the parties.

A further amendment to the Act will be required for the purpose of the two year pilot project, to
provide a mechanism to ensure that any collective agreement binding on the FFAW/CAW and
FANL will also apply to, and be binding upon, any other fish processor operating in the industry for

that particular species.
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It is essential to note that in the many meetings and discussions the Task Force held with the
FFAW/CAW and FANL wewereimpressed withthelevel of cooperation afforded to the Task Force
by those two groups. It is clear to usthat the FFAW/CAW and FANL desire a new approach to
doing businessthat will better servethe needsof their respectiveconstituents, theindustryingeneral,

and the Province as awhole.

Both the FFAW/CAW and FANL have already demonstrated a high leve of commitment to this
process. Both sideswerein agreement on the components of the new model, subject to ratification
by their respective constituencies. They agreed the model hasto contain amore structured approach
to the bargaining processthan is currently the case. They agreed the process needs to be completed
within adefined time limit that allows afull and fair opportunity for the partiesto addressissuesin
the fishery prior to the opening of that fishery. They agreed a dispute resol ution mechanism should
trigger a settlement of fish pricesand any relaed mattersin the event the partiesare unable to agree.
They agreed the dispute resol ution mechanism should also be completed in time for atimely start
of each fishery. They agreed that consideration should be given to a*“ price-to-market formula’ as
ameans of addressing fish prices and that this price-to-market formulawould be avaluabletool in
thisregard. A price-to-market formulaisnot foreign to the fishing industry, asit has been used from

time to time by the parties, over the years, in various fisheries.

It is absolutely imperative that in 1998 we turn the corner. We must demonstrate to our customers
and to our competitorsthat thisindustry iscoming together to produce the finest quality product that

can be produced anywhere. The effort has to begin when the pots and nets are hauled over the side
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of the boat and continue until it reaches the dinner table. With a determined and dedicated effort,
thefishingindustry of Newfoundland and L abrador can continueto be amajor global competitor for
many years to come. We have the skill, the experience, the know-how and the resources to make
a new beginning. Given the time framesinvolved, thiswill however, be adaunting task which will
demand continuity of commitment and hard work on behalf of al the playersif we are to address
successfully the major challenges before us. We were gratified to see a determined and combined
effort on the part of the FFAW/CAW and FANL to work together to ensure our fishing industry

competes with the “best of the best” in the international marketplace.

The Task Force, in fulfilment of its mandate, has examined a number of
alternativesto the callectivebargaining processincluding theintroduction of a
free market system, an auction based system for all landingsaswell asa price
settlement board established by government. The Task Force recommends
modifications be made to the Fishing Industry Collective Bargaining Act to

facilitate a stakeholder driven process which incorporates the following

features
. Development of a schedulefor negotiationsfor all species, to be
established by thepartiesat thebeginning of theyear, with notice
of samebeing given totheMinister of Environment and L abour;
. Sixty daysprior totheexpected opening datefor each speciesthe

Minister of Environment and Labour is to be notified with

respect to the negotiating schedule for that species, the
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negotiation of which is to take place within the context of an
interest based approach;

. Appointment of a joint committee of union and processors
representativestoundertakeastructured processbeginningwith
fact finding and issue identification followed by negotiation, if
necessary;

. A facilitator to be appointed by the parties at the outset of the
process, to assist in both thefact finding and negotiating process;

. An arbitrator-in-waiting to be appointed who would settle any disputes
in the collective bargaining processincluding a dispute on prices, with
such arbitration tobebased upon final offer selection or such other form
of arbitration as the parties may mutually select. The arbitrator-in-
waiting isto be kept apprised of all information and discussionsin the
fact finding and collective bar gaining processes;

. A default mechanism is to be put in place by the parties so that any
decision of the parties on appointments and scheduling which is not
made by the parties, is made by a mutually agreed third party; failing
agreement on thisthird party thedecisionswhich havefallen in default
will be made by the Minister of Environment and L abour.

. Duringthecourseof thetwoyear pilot project, which shall run fromthe
date of itsimplementation until December 31, 1999, unlessamended as

provided for in thepilot project model, the partiesengaged in collective
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bargainingin thefishing industry shall not alter rates of pay for fish or
any other terms or conditions of a collective agreement which werein
place for apreviousfishing season in that particular species until:
1) A new agreement isreached, or
i) A decision has been made by the arbitrator on terms and
conditionsfor theparticular fishery prior tothe commencement
datefor that fishery.

. This pilot project is recommended to be undertaken for a two year
period covering 1998 and 1999 with a provision for review at the end of
thefirst year;

. Intheevent that an agreement isnot reached within fourteen daysprior
to the date of commencement for the fishery, the parties shall submit
their respectivefinal positionstotheappointed arbitrator-in-waitingfor
a decision. The arbitrator shall hear the respective positions of each
party and shall select one of those positions and notify the parties of
his’her decision no later than seven days prior to the expected start of
the particular fishery;

. Thearbitrator’sdecision on priceand other matter sshall formthebasis
of the collective agreement for the commencement of that fishery;

. If thedecision of thearbitrator providesfor aninterim pricerather than
a price for the full season for the particular fishery in question, the

partieswould continueto negotiate, and if they wereunableto reach an
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agreement within twoweeksprior tothe scheduled dateof expiry of the
interimprice, thearbitrator would render afurther decision based upon

further final offers made by both parties,

. A nostrike, nolockout provision for theter m of thepilot project;
and
. The Fishing Industry Collective Bargaining Act to be amended

to accommodate this pilot project and to make any collective
agreement reached between FFAW/CAW and FANL bindingon

all processors.
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LEGISLATIVE CHANGES

A number of changesin the Fishing Industry Collective Bargaining Act will be needed to implement
the recommendations of the Task Force with respect to the creation of an alternate price dispute
settlement mechanism and to enable the parties to introduce an auction system for selected fish

specieson apilot project basis.

Firstly, the provisions of the Fishing Industry Collective Bargaining Act should be amended
so asto provide for theinstitution of the model described in Chapter Nine of thisreport. In
particular, the operation of Section 26 and subsection 27(2), which make provision for
industrial action (i.e., strikes and/or lockouts), should be suspended upon adoption of the

model contained in Chapter Ninefor thelife of thispilot project.

Secondly, and related to theabove, theFishing Indugry Collective Bargaining Act should be
amended to makeit clear that thetimelimitsfor commencement of negotiations, selection of
afacilitator and an ar bitrator -in-waiting, negotiationsand completion of abargaining process
set out in and pursuant to the provisions of the pilot project dispute settlement model
described in Chapter Nineof thisreport would overridein every respect the provisonsof the
Fishing Industry Collective Bargaining Act or the Labour Relations Act wherethey arein

conflict with the same.

Thirdly, the Act should be amended to make it clear that if the arbitrator-in-waiting
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referenced in the model, described in Chapter Nine of thisreport, iscalled upon to and does
arbitratethepriceof agiven fish speciesand/or any ter msand conditionsof contract between
fish harvester sand fish processor sthat hisher arbitrated decision would constitute, together
with any other points that the parties had agreed upon to that point in time, a collective

agreement within themeaning and intent of the Act.

Fourthly, Section 23 of the Act, which containsa provision deeming a collectiveagreement to

befor at least oneyear’sduration, should be suspended during the life of this pilot project.

Fifthly, so asto enable fish harvesters and fish processorsto engage and participate (if they
so choseto) in the pilot project auction sysem referenced in Chapter Four of thisreport, the
FishingIndustry Collective Bar gaining Act should befurther amended to permit oneor more
fish harvesters to offer to sell thar fish on the open market through the auction system
described in Chapter Four at a price that may be less than the minimum price established
pursuant to a collective agreement reached as a result of the collective bargaining or

arbitration process described in Chapter Nine of thisreport.

Sixth, the Fishing Industry Collective Bargaining Act should be amended to permit an
operators' organization to become accredited to negotiate on behalf of all of the processorsin
thisProvince. Thisamendment should besimilar informtothat which wasplaced beforethe
House of Assembly in 1991. Furthermore, and at the same time so as to ensure that any

bargained or arbitrated agreement reached asar esult of thepilot project model advocated by

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndusry Collective Bargaining Act



140
theTask Forcein Chapter Nineof thisreport isbinding on industry participants, theFishing
Industry Collective Bargaining Act should be further amended: to require the certified
bargainingagent for fish harvesters,theFFAW/CAW, wher eit intendstonegotiateapricefor
a given species, to give notice to all processorsengaged in the processing of that species; and
to provide that where a collective agreement is reached with a number of processors or a
processors organization representing a majority of the volume of production for that
negotiated species in the previous year, that the terms and conditions of the collective
agreement reached between these parties by negotiation or arbitration shall bebinding upon
all other fish processorsin theProvince, unlessthey enter into a separ ate collective agreement

with the certified bargaining agent representing fish harvesters.

Following ratification by the parties of the price dispute settlement modd as contained in
Chapter Nineof thisreport, the Task For cewould recommend that Government prepareand
introduce the necessary Bill to implement same for passage in the House of Assembly with

retroactive effect to January 1, 1998.

It isproposed that the model beimplemented by agreement between the parties pending the making

of the above noted amendments.
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SUMMARY OF FINDINGSAND RECOMMENDATIONS

Findings and Recommendations on Collective Bar gaining:

1 TheTask Forcefindsthat thereisawidely held view among fish har vester sand
processor S/buyer s, that, collectively, we must seek a better way to addressand

resolve fish price disputes.

2. TheTask Forcefindsthat, whiletheFishinglndustry CollectiveBar gaining Act
may not have facilitated the collective bargaining process in the fishing
industry, the legislation was not the cause of the recent price disputes. It was

neither helpful nor an impediment to reaching agreement.

3. TheTask Forcefindsthat the1997 labour disputein thecrab sector was caused

by a series of events, in order of importance, including:

. The mistrust between parties that was based on experiences from pas
collective bargaining;

. High expectations created by record high pricesin 1995 and by prices
offered, and reputed to being offered, in the Maritimes and Quebec;

. Uncertainty gener ated by mar ket conditionsand thelack of independent
information; and

. The breakdown of negotiations early in the season.
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4, The Task Force recommends that the parties establish a schedule for each
species for which prices are to be negotiated and that the schedule allow for a

period of both fact finding and bar gaining.

5. The Task Force recommends modifications be made to theFishing Industry
Collective Bargaining Act to facilitate a stakeholder driven process which

incor porates thefollowing features:

. Development of a schedule for negotiations for all species to be
established by the parties at the beginning of the year, with notice of
same being given to the Minister of Environment and L abour.

. Sixty days prior to the expected opening date for each species the
Minister of Environment and L abour istobenotified with respect tothe
negotiating schedule for that species, the negotiation of which isto take
place within the context of an interest based approach.

. Appointment of a joint technical committee of union and industry
representativesto undertake a structured process, beginning with fact
finding and issue identification, followed by negotiation, if necessary;

. A facilitator to be appointed by the parties at the outset of the process,
to assist in both the fact finding and negotiating process;

. An arbitrator-in-waiting to be appointed who would settle any disputes
in the collective bargaining process, including a dispute on prices, with
such arbitration tobebased upon final offer selection or such other form

of arbitration that the parties may mutually select. Thearbitrator-in-
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waiting isto be kept apprised of all information and discussionsin the
fact finding and collective bar gaining pr ocesses;

. A default mechanism is to be put in place by the parties so that any
decision of the parties on appointments and scheduling which is not
being made by the parties, is made by a mutually agreed third party;
failing agreement on thisthird party thedecisions which havefallen in
default will be made by the Minister of Environment and L abour.

. During the cour se of the two year pilot project, which shall run from the date
of itsimplementation until December 31, 1999, unlessamended asprovided for
in the pilot project model, the parties engaged in collective bargaining in the
fishing industry shall not alter rates of pay for fish or any other terms or
conditionsin a collective agreement which werein placefor a previousfishing
season in that particular species until:

)] A new agreement isreached, or
i) A decision has been made by thearbitrator on termsand conditionsfor
theparticular fishery prior to the commencement datefor that fishery.

. This pilot project is recommended to be undertaken for a two year
period covering 1998 and 1999 with a provision for review at the end of
thefirst year;

. Intheevent that an agreement isnot reached within fourteen daysprior
to the date of commencement for the fishery, the parties shall submit
their respectivefinal positionstotheappointed ar bitrator -in-waitingfor
a decision. The arbitrator shall hear the respective positions of each

party and shall select one of those positions and notify the parties of
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his’her decision no later than seven days prior to the expected start of
the particular fishery;

. Thearbitrator’sdecision on priceand other matter sshall form thebasis
of the collective agreement for the commencement of that fishery;

. If thedecision of thear bitrator providesfor aninterim pricerather than
a price for the full season for the particular fishery in question, the
partieswould continueto negotiate, and if they wereunabletoreach an
agreement within two weeksprior to the scheduled date of expiry of the
interimprice, thearbitrator would render afurther decision based upon
further final offers made by both parties;

. A no strike, no lockout provision for the term of the pilot project; and

. The Fishing Industry Collective Bargaining Act be amended to
accommodate this pilot project and to make any collective agreement

reached between FFAW/CAW and FANL binding on all processors.

6. The Task Force recommends that the parties mutually agree by exchange of
lettersto befiled with the Minister of Environment and L abour to engagethe
processas soon asis practical while awaiting the passage of legislation to give

effect to this processfor 1998 and 1999.
7. The Task Force recommends that, during the life of the pilot project,
negotiationsbe conducted under anewsblackout until such timeastheparties

issue ajoint statement.
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Findings and Recommendations on Auction Pilot Project:

8. The Task Force recommendsthat planning and consultation begin as soon as

possible to undertake an auction, based upon thefollowing consider ations

. Theauction pilot to begin in 1999 or in 1998, if at all possible;

. Theinitial focusto be cod in areas 3Ps and 4R 3Pn;

. Theauction to be conducted electronically, using a hail at sea system;

. Proposalstobecalled for anindependent company to oper atethesystem

(the Fisheries Resour ce Centre would be free to submit a proposal, as
suggested in the supplementary report prepared by the Centre for
Aquaculture and Seafood Development of the Fisheries and Marine
Institute of Memorial University.);

. Appropriate legidative changes should be made to exempt the pilot
auction from the provisions of the Fishing Industry Collective
Bargaining Act, while ensuring the proper deduction and remission of
Union dues by the auction house; and

. Expansion of the pilot project to other species could begin as soon as

feasible.

Findings and Recommendations on Transpar ency and Prices:

9. The Task Forcerecommendsto the partiesthat a process be put in place, on a

pilot project basis, for the compilation of price information on the prices
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realized in the marketplace for Newfoundland and L abrador snow crab. This
information should becompiled for 1998 and 1999, concurrently with theperiod
for the proposed pilot project on price settlement recommended by the Task
Force in Chapter Nine. These data should be assembled by a mutually
acceptable third party, with safeguards to prevent disclosure of proprietary
information. This project should track the final net sales price, excluding
commissions, paid for all marketsin which Newfoundland and L abrador snow

crab issold.

10. TheTask Forcerecommendsto the partiesthat priceincentivesbe established
toreward and encouragethehighest quality standards. Furthermore the Task
Force recommends that the parties give consideration to the establishment of
aprice-to-market formula, both for the purpose of rewar ding quality and also
to improve transparency and trust. Such transparency and trust would be
enhanced through the disclosure of the actual returns received by the
Newfoundland and Labrador fishing industry in the various marketplaces
which it supplies, based upon an audit of these prices, through the review of

salesinvoices conducted by an independent third party.

11. The Task Force recommends that an Industrial Analysis and Market
Intelligence Unit be edablished in the Department of Fisheries and
Aquaculture, to assist the partiesin gathering information for the purpose of

price negotiations.
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12. The Task Force recommends to the parties that, in the interest of creating
greater transparency in grading and weighing of snow crab, an assessment be
undertaken of the feasibility of creating ajoint FFAW/CAW and FANL body
to over seethe conduct of grading and weighing, with such a body to commence

operation prior to the 1999 fishery.

Findings and Recommendations on Competition:

13. TheTask Forceisunableto concludethat cor porate concentration and control

hasreached the level that Gover nment must intervene.

14. The Task Force recommends that Gover nment continue to monitor thelevels

of corporate concentration in theindustry.

15. The Task Force recommends that the Province, through the Departments of
Fisheriesand Aquaculture, and Development and Rural Renewal, undertakea
review of the current loan, financing availableto fish harvesters, with a view
to putting in place an alter native sour ce of funding so that harvesters are not
obliged to lose their independence in order to seek funding for operations,
repairs and capital improvements. Thisreview should be conducted through
ajoint gover nment/industry/union committeewhich will allow full consultation
with all of the stakeholders. The Government of Canada, through the
Department of Fisheriesand Oceans (DFO), should beinvited to participatein

this process, with a view to sharing with the Province in providing the means

Task Force on Fish/Crab Price Settlement Mechanismsin the Fishing I ndugry Collective Bargaining Act



149
wher eby the DFO policy of fleet separation can be uphdd through enhancing

the financial independence of fish harvesters.

16. The Department of Fisheries and Aquaculture should examine the merits of
selling or leasing itsicemaking facilities to fish harvesters or organizations of
fish harvesters. In this process, the Department should establish policy
guidelinesastowhether it isappropriatefor thesefacilitiestobeturned over to
processor s, or to other third parties, recognizing the independent inter ests of
fish harvesters. Furthermor g, thisreview should examinethefull range of port
services and facilities which should be available to the fishing industry on a
regional basis. This review should be conducted in concert with industry

stakeholders.

Findings and Recommendations on Outside Buye's:

17.  Given the information available, the Task Force does not recommend to
Government the removal of the restriction against the export of unprocessed
crab. The Task Force recommends that Government conduct a carefully
planned and monitored pilot project to be designed in advance of the 1998

season and based upon the following suggested guidelines:

. A limited share of landings in each region to be allocated for outside
buyers. Thiswould ensurethat the West coast and Coastal L abrador

would not be disproportionately impacted by such a program;
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Observersat sea on participating vesselsto prevent culling and ensure
only sea run crab;
A full cost benefit analysis should be prepared which would assess the
cost in terms of lost processing employment against the benefitsarising
to fish harvesters from any higher pricesachieved;
The destination and product form of the final product to be monitor ed;
The duration of the pilot project to be the full 1998 crab season;
M echanians should be in place to ensure that Employment Insurance
premiums, and Worker’'s Compensation premiums are paid and that
outside buyers are subject to the same rules and costs as domestic
processor s wher ever applicable; and
Should such a pilot project be accepted in principle, then a committee
involving FANL, the FFAW/CAW, the Department of Fisheries and
Oceans and the Department of Fisheries and Aquaculture should meet

to prepare a full implementation plan.

Findings and Recommendations on Quality:

18.

19.

The Task Force recommends the development of a “partnership for quality
program” between fish harvesters and fish processors, sanctioned by
Government, to ensure that fish quality is maximized at every step of the

process, from crab pot to table.

A joint FANL and FFAW/CAW working group be activated to address
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21.

22.

23.

24,
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quality, marketing and pricing mechanisms.

TheTask Forcerecommendsthat ageneral and ongoing education program be
developed for all key personnel, includingfish harvester s, fish transporters, fish

processors and plant workers.

Itisrecommendedthat a Premium Quality Program (i.e., Seal of Excellence) for
snow crab be developed by industry stakeholders, with identified criteria
certifying that recognized indugry participants, i.e, fish harvesters,
transporters and processors have achieved that level of competency, on a

consistent basis as prescribed in the program to qualify for thisdesignation.

Consideration should be given by Gover nment to appointing a fully dedicated
individual acceptableto the partiesand reportingto the Minister of Fisheries
and Aquaculture to over see discussions with stakeholder s with respect to the

above noted mattersand to assist them in implementing the same.

TheTask Forcerecommendsthat theDepartment of Fisheriesand Aquaculture
in consultation with fish har vester sand processor s, conduct ar eview of regional
icemaking facilities aspart of an over all assessment of designated landing sites

throughout the Province.

Based upon thefindingsof the Marinelnstituteand our own consultations, the

Task Forcehas prepared a moredetailed report on quality which isfound in
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Appendix A to thisreport. The Task Force recommends that the suggestions
contained in the Appendix be the basisfor a series of consultations with the

parties.

Findingson Marketing as a Factor in Price Differentials:

25. The Task Force accepts the findings of its marketing consultant that the
differentials in price paid to fish harvesters for snow crab between
Newfoundland and Labrador and other provinces and countries are
attributabletointringc characteristicsand controllable quality factors, rather
than to ineffective marketing. These findings were corroborated by other
information availableto the Task Forceincluding theinformation obtained by
the Chair of the Task Force from participation in the Mission to Japan led by

the Minister of Fisheriesand Aquaculture.

Findings on Price Differentials

26. TheTask Forcefindsthat the main reasonsfor the price differences between
prices paid in Newfoundland and Labrador and prices paid in other crab

fishing provinces and countries, in order of importance, are as follows:

. theintrinsic characterigics of our crab, compared with other areas;
. quality differences; and
. competitive factors.
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The Task Force notesthat measur es have already been taken by the Minister
of Fisheries and Aquaculture and by the partiesto assgn a high priority toa
broadly based program of quality assurance and that barriersto new entrants

intothecrab processingindustry have been reduced through the new licensing

policies put in place by the Minister.

Findings and Recommendations on Scientific Research:

27. The Task Force recommends that an expanded commitment be given to
industrial research by both the public and private sector, to improve quality

and to enhance the value and consumer recognition of Newfoundland and

Labrador crab products.
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Appendix A
QUALITY SUGGESTIONS
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Appendix A
QUALITY SUGGESTIONS

Aswith any fish species, the key criterion in producing a high quality snow crab product isthe raw
material’s freshness, i.e. liveliness. This one factor takes precedence over all other quaity issues.
In order to accomplish this objective, handling practices, and the holding conditions to which the
crab is subjected, from the point of harvest to the point of processing, must be conducive to the
survival of theanimal. Furthermore, these conditions must be met throughout the entire process. The
survivability of crabis primarily dependent upon three factors;

. the avoidance of physical trauma;

. the maintenance of the conditions to which it is exposed within the temperature

limitsof 0.5°Cto 4.0°C at arelative humidity greater than 75 percent; and

. reduci ng the time el apsing from harvesting to processing.
The suggestions which follow draw largely upon the study into quality issuesin the Newfoundland
and L abrador crab industry conducted for the Task Force by the Marine Institute and are extensively

guoted in this Appendix.

Har vesting Suggestions

With respect to the harvesting of snow crab, and the operations of the harvesting sector, the

following suggestions are made:

. “A study be undertaken to evaluate design modifications to the standard
“Newfoundland crab pot”. The objectives of the study, would be to reduce the

incidence of crab being tangled in the netting, to limit the loss of appendages and to
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facilitate removal of the catch, but maintain fishing efficiency, and the escapement
of crab with lessthan 3.75 inches carapace width thus conserving future year classes.
This recommendation would address the practicalities associated with reducing the
levels of traumato which crab are subjected whilst being removed from the crab

”

pot.

. Following consultations between fish harvesters and processors, vessels
prosecuting the crab fishery should use a combination of trip limits and
schedules to ensure that raw material supply can be properly matched with

licenced processng capacity for quality and resource management reasons.

. “All vessels greater than 35 feet prosecuting the snow crab fishery be equipped
with insulated fish holding capabilities, with a minimum ‘R’ value of 14. This
shouldincludeall side bulkheads, and hatch covers. Either fixed or portable holding
structuresare permissible. Thisprovisionwould ensurethat temperature fluctuations
are minimized, and that the holding conditions are maintained within acceptable

temperature and relative humidity limits.

. “All vesselsgreater than 35feet storecrab in movableinsulated or uninsulated
containers.
This would significantly reduce the level of physical handling that the crab are

subjected to, and expedite the unloading process.
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. “All vessels conduct onboard culling under a protective cover.
Thiswould minimizethelevel of exposure of crab to direct sunlight, (and associated
radiant heat), low relative humidity, arflow, and rain. This protective cover could

be as ssimple as atarpaulin stretched over aframe.”

. All vessels should be equipped with a shute to ensure their crab is conveyed
from the deck to the hold of the vessel without rough treatment or being
dropped. Thiswould prevent the damage caused to crab onboard vessels by being
dropped into the hold from the deck.

. “All licensed vessels depart port with a minimum ice: trip quota ratio of 1:3,
stored under insulated conditions. This provision would ensure adequate cooling

capability for the crab harvested.

. “All licensed vessels maintain stowage density of boxed crab of 46 Ib. per 70 L
totepan plusor minus10%. Thisisequivalent totheweight of crabina‘standard’
70L tote pan being limited to a maximum of 46 Ibs. Thishas been demonstrated to
be the optima weight of crab in atote pan. It permits adequate space for icing, and

avoids crushing, and the amputation of protruding appendages.

. “All licensed vessels less than 35 feet, (not using boxes) bulk stow crab to a
maximum depth of 2 feet, and ensure that there is adequate provision for

drainage below the crab. Thiswould minimize the effects of crushing on the crab,
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and ensure that crab in the bottom of the hold are prevented from suffocating in

deoxygenaed water.”

. All harvested crab determined to havebitter crab diseasenot bereturnedtothe
water, but besepar ately contained and stor ed onboar d thehar vesting vessel and
bought to port for disposal on land. Thiswould eliminate return of diseased crab

to the population and thereby help prevent this condition from spreading.

Wharf Dischar ging Suggestions

“It is essential that the chain of good handling and holding practicesfor crab does not break down
at thepoint of discharge. If it does, thenall conscientiouseffortsby harvestersto deliver highquality
product to thewharf areto noavail. Inthisregard, the following suggestions are made with respect

to wharf discharging operations.

. “The number of designated landing ports be reduced from theapproximately
200 named for the 1997 fishery, through a process of consultation involving the
stakeholders. Thiswould reduce the logistical problems associated with servicing
and policing such alarge number of geographically diverse sites, and consolidate

crab landings for the purposes of distribution to processing plants.

. “All designated landing sitesshould haveicestor agefacilities. Thiswouldenable
industry participants to ensure that adequate ice is available to comply with the

suggested minimumice:crabratios. 1ce makingfacilitieswith an enclosed, insulated
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building would be most suitable. However, a supported roof, which would protect
insulated boxes of ice from direct sunlight would be advantageous over atotal lack

of any ice storage fadilities.

. “All designated landing sites should haveinsulated structuresto accommodate
docksidegrader s. Thiswould ensurethat grading samplesof crab areprotected from

adverseconditions. These structures could bekept cool and moist using meltingice.

. “All designated landing sites should have a minimum of two (2) functional
mechanical hoists. Thiswould be in addition to onboard hoists on larger vessels.
Theavailability of mechanical unloading systemswould expedite the discharging of

vessels, and reduce the waiting time for vessels to unload.

. “All designated landing sites should have truck loading facilities. This would
prevent subjecting crab to excessive levels of physical trauma by manually
‘throwing’ boxes of crab from ground level into truck bodies. The fecilities could
comprise forklifts, mobile or fixed loading ramps, hydraulic lifts, roller conveyors

or any combination of these.

. “All designated landing sites should have an ‘approved’ water supply, with a
supply linediameter greater than 3/4" @ 40 psi. Thiswould ensure that vessds,
boxes, grading tables, wharves, and other related infrastructure could be maintained

in asanitary manner.”
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. No vessel should be per mitted to dischargeit’scatch of crab until such timeas
acceptable transport is available at the wharf. It would be preferable to have
chilled holding facilities at all designated landing sites, in order to avoid crab being
exposed to adverse ambient conditionsfor periodsof time between dischargeand the
arrival of transportation. However, for anumber of reasons, the principal of which
wouldbethe cost of capital expenditure, such arequirement isviewed asimpractical.
A compromise situation would be to maintain the crab on board the fishing vessel,
(which would have adequate holding capabilities assuming that the above
suggestions are implemented), until such time as suitable transport is available for

direct transfer of the crab from vessel to truck.

Transportation Suggestions

“ Extensive overland transportation of snow crabisapeculiar featureof the Newfoundland snow crab
fishery, when compared with all other opilio fisheries. The risk of exposure of the crab to adverse
conditionsis considerable, and has amajor impact on the quality of crab delivered to the processing
plants. It must again be emphasized that the handling and holding of crab isachain of events. In
order to maintain high levels of freshness, all the links must comprise good handling and holding
procedures. Inthisregard, thefollowing suggestions are made concerning the ground transportation

of snow crab.

. “Only insulated and/or mechanically refrigerated trucksshould beused for the

transportation of live crab, or crab should be transported in tightly covered
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insulated containers. This stipulation would minimize temperature and humidity

fluctuations experienced by loads of crab.

. “All transportation used for moving live crab should carry sufficient ice to

ensurethat:

theair temperatureisreduced to0°C to4°C within 15 minutesof closing
loading doors.

therelative humidity within thetruck body attains a level exceeding 75
per cent within 15 minutes of closing the loading door s.

conditions within the truck body or insulated container used for
transporting crab should be maintained at temperatures between 0°C
and 4°C, and relative humidity greater than 75 per cent. These provisions
would ensure that crab is maintained in optimal conditionsfor survivability

during transportation.

. “All operators of vehides trangporting live crab should maintain a log book

detailing the following:

time and location of loading of each lot;

approximate weight of each lot (or #boxes);

temperature and relative humidity records, at maximum two hour
intervals; and

loading plan identifying individual lots. The maintenance of log books

would enable any inspection officer, and/or plant personnd to obtain detail
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on the product history, and use this for informed decision making.

At Plant Handling Suggestions

The handling and holding of crab at processing plants, isthe last link in the chain of eventsprior to
processing. It has been observed that the purchasing practices of certain operations exceed their
daily production capacity. Asaresult, most plants have arequirement for the holding of live crab,
for periods of up to two days. In addition, in order to schedule production in accordance with final
pack mix, it is beneficial to process lots according to freshness, and intrinsic quality. Processing
operations must therefore have the capability of holding crab under optimal conditions, and

segregating crab by lot. Inthisregard, the following suggestions are made:

. “ All snow crab which has been purchased by an oper ating company, and ison
the company’'s site, should be maintained in an environment where the
temperatureisbetween 0°C and 4°C, with arelative humidity greater than 75
per cent. Thiswould ensure that processing companies maintain live snow crabina

manner conducive to maintaining freshness.

. “As a mandatory requirement of a Quality Management Program, all crab
processor s should maintain records of crab received which detail:
- timeof arrival at plant;
- condition (per cent lively, weak, critically weak, dead), temperatureand
relative humidity at time of arrival;

- temperature and relative humidity of holding facilities (including
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stationary trucks) at maximum 2 hour intervals. |f temperatur esexceed
4°C or relative humidity lessthan 75 per cent, corrective action must be
taken, and recorded; and

- detailed lot identification.”

Further Initiatives and | nterventions

In addition to the above suggestions regarding handling and holding practices in the snow crab
industry, several other suggestions are made with respect to initiatives which would assist in the

overall quality improvement of Newfoundland and Labrador snow crab products.

. “An industry wide forum on the Newfoundland and Labrador snow crab
fishery be convened in 1998. Thisforum should be organized by an independent

third party.

. “A study be commissioned to investigate the development of a method or
technology which would obj ectively quantify the physiological state (liveliness)
of snow crab. The importance of freshness of crab with respect to quality is not
disputed. A successful result from thisinitiative would enable the level of freshness

to be quantified by private and public sector industry participants.

. Followingcompletion of theabovenoted study the Task For cesuggeststhat fish
harvesters and processors develop, with the assistance of the Department of

Fisheriesand Aquacultureand other knowledgeableper sons, aquality grading
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system. This would facilitate the paying to fish harvesters of different prices for

different qualities of crab product.

. A video be developed for distribution to fish harvesters, fish transporters, and
fish processors documenting good handling practices from pot to in plant
processing. The Canadian Centre for Fisheries Innovation and Government, in

consultation with industry stakeholders, could play avaluablerole in this regard.

. Consideration should be given to the introduction of an experiment using
refriger ated sea water systemson board vesselsand salt water holding tanksat
port and at processing facilities to determine whether or not the use of such
refrigerated sea water systems and/or holding tanks could cost effectively

improvethe quality of crab products.

. Consideration should be given to the introduction of a system whereby crab
would be tracked continuously from the point of harvest, preferably through
theuse of container swhich could be used, without transfer from one container
to another, from harvesting to processing, with the time, temperature and
relative humidity to be monitored, and with a guidelinethat no crab could be
processed at any crab processing facility in the Province more than 48 hours
after being landed, unlessit can be shown to the satisfaction of afish inspector

that the crab was alive upon processing.
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These measures will require the cooperation and good will of fish harvesters, fish processors and
their representatives, the Federal Department of Fisheriesand Oceans, and the Provincial Department
of Fisheriesand Aquaculture. Consultations concerning these measures should beginin early 1998

in advance of the commencement of the crab fishery.
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