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RSNI.1990 CHAPTER P - 38

PUBLIC INQUIRIES ACT

Amended:

CHAPTER P-38

AN ACT RESPECTING PUBLIC INQUIRIES

Analysis
1. Short title 4, Assistance t0 commissioners
2, Commissions of inquiry 5. Delegation by commission-
3. Powers of commissioners ers

1. This Act may be cited as the Public Inquiries Act.
| RSN1970 c314 s1

2. (1) Where the Lieutenant-Governor in Council considers it ex-
pedient 1o make an inquiry into a matter connected with the peace,
order and good government of this province, or the conduct of a part of
the public business, or the administration of justice, or into the indus-
tries of this province, or into other matters which he or she considers to
be for the public good, the Lientenant-Governor in Council may by
Commission under the Great Seal appoint the person or persons, called
the commissioner or commissioners, that he or she may select to hold
the inquiry.

(2) The Lieutenant-Governor in Council may by the commission
indicate to the commissioner or commissioners the scope of the inquiry,
and may confer upon him or her or them the power to summon wit-
nesses, and to require the witnesses to give evidence orally or in writing
vpon oath or affirmation, and to produce the documents and things that
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may be considered necessary to the full investigation of the matters
referred to in the commission.

RSN1970 ¢314 52

3. (1) The commissioner or commissioners shall have the same
power to enforce the attendance of witnesses and to compel them to
give evidence that is vested in a court of law in civil cases; and a false
statemnent made by the witness on oath or affirmation shall be an of-
fence punishable in the same manner as perjury.

(2) A witness shall not be excused from answering a guestion
upon the ground that the answer to the question may tend to criminate
the witness, or may tend to establish his or her liability to a civil pro-
ceeding at the instance of the Crown or of a person.

(3) Where a witness objects 1o answer upon the ground that the
answer may tend to criminate him or her or may tend to establish his or
her liability to a civil proceeding at the instance of the Crown or of a
person, and where but for this Act or the Canada Evidence Act the
witness would have been excused from answering the question and
although the witness is because of this Act or the Canada Evidence Act
compelled to answer the answer so given shall not be used or receiv-
able in evidence against the witness in a criminal proceeding taking
place later, other than a prosecution for perjury in the giving of the
evidence.

RSN1970 314 83

4. The Lieutenant-Governor in Council may engage the services of
the counsel, accountants, engineers, technical advisers, or other experts,
clerks, reporters and assistants that may be considered necessary to help
the commissioner or commissioners in the inquiry.

RSNI1970 314 54

5. (1) The commissioner or commissioners may with the consent
of the Lieutenant-Governor in Council authorize and appoint the ac-
countants, engineers, technical advisers, or other experts, or other quali-
fied persons, to inquire into a matter within the scope of the commis-
sion that may be directed by the commissioner or commissioners.
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(2) A person so appointed shall have the same powers which a
commissioner has to take evidence, issue subpoenas, enforce the atten-
dance of witnesses, compel them to give evidence, and otherwise con-

duct the inquiry.

(3) A person so appointed shall report the evidence and their
findings to the commissioner or commissioners.

REN1970 ¢314 55

©Earl G. Tucker, Queen's Printer
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COMMISSION OF INQUIRY
THE RIcHT HONOURABLE ANTONIO LAMER, P.C., C.C.,C.D.

NiIcx Avis, Q.C. ED RATUSHNY, Q.C.
SENIOR INQUIRY COUNSEL (HEARINGS) ~ SENIOR INQUIRY COUNSEL (ADVISORY)

RULING ON THE TERMS OF REFERENCE

1. BACKGROUND:

As 1 have stated previously, when I accepted appointment to this
Commission, I had advised the Government of Newfoundland and Labrador that
other professional commitments precluded me from commencing public hearings
until September of this year. That did not pose a problem since substantial
preparation by the staff over the spring and summer was required in any event, to
be ready for the hearings.

The status of each of the three individuals who were subjected to the criminal
proceedings in question is distinct. Mr. Parsons not only was acquitted but his
factual innocence was acknowledged and he was compensated. Mr. Dalton was
acquitted but it has not been acknowledged that he is factually innocent. Mr.
Druken was not even given the opportunity to be acquitted, let alone acknowledged
to be factually innocent.

The public hearings did commence on September 23 and -we were able to
complete one of the five subject areas described in the Terms of Reference. This
term related to the delay in the Dalton appeal of his murder conviction. -

However, it was apparent fo me and to many of the counsel with standing,
that the remaining items in the Terms of Reference raised a number of questions that
should be resolved if we are to proceed expeditiously and effectively. Therefore, the
week of October 28 was scheduled for the purpose of hearing the views of all parties
in relation to the meaning and scope of the Terms of Refererce.

As I have emphasized on a number of occasions, a Commission of Inquiry is a
captive of its Terms of Reference, subject to additional constraints imposed by the
law, including the law of the Constitution. It follows that the scope of a
Comimission’s mandate is determined not by the Commissioner, but by the
Government. The constitutional limitations arise, not only from the separation of
powers between the federal and provincial levels of government in relation to the

P.O. Box 8700, St. John’s, NL A1B 4]6
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criminal law power and the administration of justice, respectively, but also as
between government and the judiciary.

At the outset of the first phase involving delay in the Dalton appeal, both Mr.

Dalton and his counsel urged me to inquire into his factual innocence. Mr. Dalton

was acquitted by a jury and therefore, is entifled to an irrebuttable “presumption” of

innocence. However, he seeks a finding of “actual” innocence, in other words, a

finding that he did not commit the crime in question o, in this case, that no crime

occurred. Otherwise, he asked, on what basis is this Commission to determine
whether he should be compensated, and if so, in what amount?

A similar issue arises in relation to the items of the Terms of Reference related
to Mr. Druken. However, it is even more complicated. Unlike Mr. Dalton, Mr.
Druken has never been acquitted of the murder in question. The proceedings
against him were discontinued by a “stay of proceedings”. Mr. Druken is also
entitled to be presumed innocent but, unlike Mr. Dalton, there is nothing in law to
prevent Mr. Druken from being charged with the same offence. In this respect, his
presumption of innocence is not irrebuttable but is similar to that of all other
members of the public. His status, again, raises serious difficulties in determining
whether he should be compensated, and if so, the basis on which such compensation

should be determined.

These and other issues related to the Terms of Reference are addressed under
the headings which follow.

2. SCOPE OF TERMS 1(a) and 1(b}:
Term 1(a) requires the Commissioner:

To inquire into the conduct of the investigation into the death of Catherine
Carroll, and the circumstances surrounding the resulting criminal
proceedings commenced against Gregory Parsons for the murder of
Catherine Carroll.

Term 1(b) is identical except the names of the victim and the accused are replaced by
the names “Brenda Young” and “Randy Druken” respectively.

The aspect of these terms referring to the “investigation” does not appear to
raise concerns. However, the aspect of the “criminal proceedings” does. In this
respect, I had asked Mr. Avis to ensure the exploration of the concerns that may
arise when a Commission engages in a consideration of similar issues to those that
have already been the subject of criminal trials and appeals. With that consideration
in mind, how is the phrase “criminal proceedings” to be interpreted?
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The first question to be addressed is the meaning of the phrase
“circumstances surrounding”. It is of interest that the Terms of Reference in the
Morin inquiry simply use the phrase “into the criminal proceedings” while those in
* Sophonow also include the preface “circumstances surrounding”. It has been

suggested that this phrase qualifies the scope of the examination of the criminal .

proceedings and precludes an examination of what occurred “in the face of the
Court”. This view is reinforced by the ordinary meaning of the word “surround”,

which implies being “outside”.

The Report of the Morin Inquiry clearly indicates that the Commissioner had
no hesitation in reviewing matters that had occurred in a trial even though they may
have been ruled upon by the trial judge. Nor is there any suggestion in the
Sophonow Report that the phrase “circumstances surrounding” limited the
examination of the criminal proceedings in question. Indeed the Commissioner
there appeared quite willing to address the role of a frial judge. However, it was
“not necessary” for him to do so since that had been done by the Manitoba Court
Appeal. The Commission did “...agree with and endorse their findings pertaining
to the conduct of those trials”.

This approach is reinforced by the breadth of the phrase “criminal
proceedings”. It does not commence with the trial but with the laying of a charge.
Restricting this inquiry to matters outside of the criminal proceedings would leave
very little to be examined. Potentially important issues such as the relationship of
the prosecution to the police, and the prosecution disclosure to the defence, would
be precluded.

Term 7 of the Terms of Reference authorizes the Commissioner to rely upon
“_..any franscript or record of pre-trial, trial or appeal proceedings before any
Court...”. This also supports an interpretation that is mot limifed to matters
“gutside” of the actual criminal proceedings.

Finally, to interpret the phrase “criminal proceedings” so restrictively would
undermine the very purpose of this inquiry. Its basic task is to determine “what
happened” in these two cases and “why”, in order to inform the public and to
identify areas where improvements might be made to the administration of justice in
Newfoundland and Labrador. To carve out significant areas of “what happened” as
being “out-of-bounds” would undermine that basic purpose.

As a result, the phrase “circumstances surrounding” must be interpreted as
expanding rather than limiting the examination of the criminal proceedings in
question. This permits an examination of both the actual criminal proceedings and
any additional matters which may have affected those proceedings.
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It follows that all aspects of the criminal proceedings may be examined
provided such examination is required by the purpose for which this Commission
has been created. More is said about this under the heading, Constitutional Issues.
However, this limitation with respect to “purpose” is important. This inquiry
cannot be a “fishing expedition” to re-open every potentially contentious issue that
might arise. The issues to be explored must be relevant to the central purpose. In
this respect, I adopt, as a guideline in assessing relevance, the standard proposed by
Mr. Avis, namely, is the conduct or issue in question “serious enough to have
potentially affected the investigations or the verdicts”?

Item 5 of the Terms of Reference also imposes limits on the scope of the
inquiry under Items 1(a) and 1(b). It precludes a “retrial” or findings related to
~ “civil or criminal responsibility”. Since these reflect constitutional limitations, they
are also addressed under the heading, Constitutional Issues.

3, COMPENSATION IN TERMS 1(c) and 1(e):
Term 1(c) requires the Commissioner:

. To advise on whether, in the circumstances of his case, Randy Druken should
receive financial compensation from Government and if so, the appropriate
amount of such compensation?

Term 1(e) relates to whether compensation should be given to Ronald Dalton and if

‘50 the appropriate amount, but is restricted to being “for the eight years in which he
awaited the perfection of his Appeal”. It should be noted that in the case of Gregory
Parsons, the Government has acknowledged his factual innocence and has already
- awarded compensation. :

The Terms of Reference for this Inquiry are unique in placing the issue of
compensation before a Commission without an acknowledgement by the
Government of factual innocence. It was submitted by some of the parties that this
was an implicit mandate to embark upon an inquiry into factual innocence in the
two cases where the issue of compensation has been raised. [ am of the view that
the current Terms of Reference do ngt permit an inquiry info the factual innocence
of Mr. Druken or Mr. Dalton. For reasons discussed under the heading
Constitutional Issues, I believe that a provincial commission of inquiry could be
given such a mandate. However, such a mandate has not been given to this
Commission.

In the event that this commission of inquiry should be given such a mandate,
the Government should recognize that this would entail considerable additional

time and resources. While I have not reviewed the evidence relevant to the cases in
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question, there is also, always the possibility that, ultimately, such an inquiry could
be inconclusive on the issue of factual innocence.

Compensation in cases of factual innocence or wrongful conviction normally
is based upon an acknowledgement by the Executive branch of government that a
miscarriage of justice has occurred. Factual innocence may be apparent from the
evidence and result following a criminal trial. Even in such cases, compensation is
not always granted by the Government. Indeed, a factually innocent person may be
convicted even where all procedural safeguards have been respected.

The decision to award compensation to a wrongfully convicted person is an
Executive decision. It is not made because of any legal obligation. It is an ex gratia
payment made because it is the view of the Government that it is in the public -
interest to do so. Attempts have been made to establish guidelines as to when such
payments should be made, but ultimately, the decision tends to involve an
ackriowledgement that the factually innocent person has suffered unacceptable
consequences because the criminal justice system did not operate the way it should

have, '

 Counsel for the Attorney General submitted that it still would be possible for
this Commission to award compensation to Mr. Dalton for the delay in his appeal,
even without a determination of factual inmocence. However, as Mr. Dalton himself
suggested, there may be a significant difference between awarding compensation for
delay to one who is factually innocent and to one who is potentially guilty. Quite
frankly, I have great difficulty in determining how compensation can be calculated
for Mr. Dalton in these circumstances. Is one or the other status to be assumed? If
50, which one? However, I will hear specific submissions related to Term 1(e) when
we reach that phase.

Similar concerns arise with respect to potential compensation for Mr. Druken
with the added factor that he has not even been acquitted. There appear to be a
number of aspects of the criminal proceedings in relation to Mr. Druken, which
warrant examination pursuant to Term 1(b). Perhaps the issue of compensation will
be clarified after that phase has been completed. However, I presently have the
same difficulty with respect to potential compensation for Mr. Druken as I have for
Mr. Dalton. :

4  CONSTITUTIONAL ISSUES:

The constitutional foundation for a public inquiry of this nature is section 92
(14) of the Constitution Act, 1867, which assigns responsibility for the administration
of justice, including criminal justice, to the provinces. The Government of
Newfoundland and Labrador considered issues arising from the murder convictions
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of Gregory Parsons, Randy Druken and Ronald Dalton to be of sufficient public
importance to warrant establishing this Inquiry. Item 5 of the Terms of Reference
provides that I am to perform my duties:

...without expressing any conclusions or recommendations regarding the
civil or criminal responsibility of any person or organization and without
permitting the enquiry to become a retrial.... '

These words express constitutional limitations, which apply to every provincial
commission of inquiry that is reviewing criminal proceedings.

Such a commission may review the same subject matter as that of a criminal
investigation and trial, but it must do so for a different and legitimate provincial -
purpose. It examines what mistakes or congruence of circumstances may have led
to the results in question. It tells the Government what happened and why and it
may make recommendations to avoid pitfalls in future cases. It may review the
conduct of police officers, prosecutors and defence counsel, but it does not do so as a
disciplinary body. It may review the findings of a trial judge, but it does not do so
as an appellate court. As one of the parties stated, a court of appeal does not ask,
“what went wrong”? It may do these things for the public purpose described above.
It must avoid efforts by any of the parties to “retry” the case in an adversary manner
and it must scrupulously avoid making findings which express an opinion as fo
criminal or civil responsibility in law.

This leads to a further constitutional issue, which was alluded to above,
namely: May a provincially constituted commission of inquiry, (indeed even a
federally constituted one), be authorized by its terms of reference to inquire into.and
report on whether a person who has been tried in a criminal court, is factually
innocent? The constitutional hurdle for an inquiry, in such circumstances would
appear to be far more difficult to overcome. Presumably such a commission would
have to examine the same evidence as well as many of the identical issues as those at
the criminal trial.

However, there are important differences. The most fundamental is that a
criminal trial does not address “factual innocence”. The criminal trial is to
determine whether the Crown has proven its case beyond a reasonable doubt. If so,
the accused is guilty. If not, the accused is found not guilty. There is no finding of
factual innocence since it would not fall within the ambit or purpose of the crirninal
law. ' ‘ ‘

In contrast, a commission has a very different purpose. It is to provide advice
to the provincial Government as to whether all of the circumstances, including a
previous wrongful conviction, warrant an official response. This might include the
granting of compensation or the making of an apology. This would not involve the
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exercise of the criminal law power under section 91(27) of the Constitution Act, 1867.
Rather, it would flow from section 92 (14) with respect to the administration of
criminal justice.

Moreover, the report of a commission has no legal consequences. It does not
make a binding decision and does not affect legal rights. It is merely the advice of a
commission to better enable a provincial Government to carry out its responsibilities
in a legitimate sphere of its jurisdiction.

This result may be viewed from another perspective. There is no question
that a provincial government may decide to make an ex gratia payment to a person
who has been wrongfully convicted of a crime. In making such a decision, the
Government must rely on advice from someone who has thoroughly reviewed the
criminal proceedings in question and all other relevant factors. Why then can the
Government not rely on a commission, which has legal status and powers, as the
vehicle to inquire into the matter and provide such advice?

. Thus, while such proceedings before a commission might have the
appearance of a “re-trial”, they would be for a completely different purpose. They
would not be bound by criminal rules of procedure or evidence and could take into
account matters inadmissible at the criminal trial as well as additional facts or
developments which became known subsequent to the criminal trial.

It must be emphasized that it would not be permissible for such a
commission to determine that the person in question was “factually guilty”. Such a
finding would be attempting to do exactly what only a criminal court may do.
Rather, if factual innocence cannot be determined, that is all that should be reported.
This may be a fine distinction, but 50 also may be the distinction between a finding
of misconduct and one of criminal responsibility. That distinction was ably
articulated by my former colleague, Cory. J in A.G. Canada v. Canada (Commission of |
Inguiry on the Blood System) [1997] 3 S.C.R. 440. Similar care and appropriate
language would be necessary where a commission declines to make a determination
of factual innocence.

There are, of course, other constitutional limitations upon such an inquiry.
For example, the judge who presided at the criminal trial (or any other judge) may
not be called to testify before such a commission. - There are other legal restrictions
imposed by the law of privilege and the Criminal Code provisions related to jurors.

5. CONCLUSION:

1 am grateful to all counsel for their subrnissions in relation to these issues.
The parties will observe that I have not adopted some of the submissions made by
Commission Senior Counse] (Hearings). That should not be viewed as surprising
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but rather as a reflection of the division of responsibilities I have established.
Commission Counsel (Hearings) makes submissions in the hearing room, together
with counsel for all of the parties and there may be strong disagreement reflected in
those submissions. However, once those submissions have been made, I rely only
on Commission Counsel (Advisory) to provide legal and constitutional advice and
to assist in formulating my reasons.

To summarize my conclusions with respect to the Terms of Reference:

. The next phase of this Inquiry relating to Term 1(a) (investigation and
criminal proceedings in Parsons) may proceed on the basis indicated in
these reasons;

. The phase relating to Term 1(b) (investigation and criminal
proceedings in Druken) may proceed on the same basis;

. The compensation phases in Terms 1(c) and 1(e) may not be possible to
address in the absence of determinations of factual innocence.

The current situation with respect to the compensation issues raises serious
concerns. There has been no determination by the Government of factual innocence.
For this Commission to embark on such a determination would require an
amendment to the Terms of Reference as well as substantial additional time and
resources. Another possible option might be an amendment to direct this
Commission to address compensation on the basis of an assumption of factual
iInmocence.

Finally, I wish to observe that, on the eve of the hearings in relation to these
Terms of Reference, a press release was issued by the Premier-elect of
Newfoundland and Labrador. It suggested that the Government would be pleased
to hear any recommendations I might want to make by way of amendments to the

Terms of Reference. I do not consider it to be appropriate for me to make any such. .

recommendations at this time.

The nature and scope of the Terms of Reference are a matter of public policy
for the Government, which also involve a consideration of their financial
implications. Counsel for the Attorney General participated in the hearings related
to the Terms of Reference and I assume the Attorney General has received a copy of
the transcript of those proceedings, as I requested. In the event any changes to those
Terms are proposed, I trust I will have an opportunity to comment on any such
proposals.
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The Right Honourable Antonio Lamer, P.C, CC
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Under the authority of section 2 of the Public Inquiries Act, the Lieutenant Governor in
Council is pleased to defer for six months following receipt of Commissioner Lamer’s
report on the administration of justice, the following phases of the Terms of Reference of
the Lamer Commission of Inquiry:

i) for the Commissioner to advise on whether, in the circumstances of his case, Randy
Druken should receive financial compensation from Government and if so, the appropriate
amount of such compensation; and

i) for the Commissioner to advise on whether Ronald Dalton should receive financial
compensation from Government for the eight years in which he awaited the perfection of

his Appeal, and if so, the appropriate amount of such compensation.

Aot - Jlrrpiom

Clerk of the Executive Council
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Govermnment to await Commissioner Lamer’s report
before proceeding with compensation phase of inguiry

Minister of Justice and Attorney General Tom Marshall today announced that government will await
Commissioner Lamer's report on the administration of justice before proceeding with the
compensation phase of the Lamer Inquiry. There will be a period of not more than six months
following receipt of Commissioner Lamer's report during which government will review the
commissioner’s findings.

"Commissioner Lamer's report will be focused on the administration of justice and provide insight and
information to help strengthen our criminal justice system in the province. At the same time,
Commissioner Lamer has expressed concern over his ability to recommend compensation without
some direction from government on factual innocence. In the case of Mr. Druken, we would like to
have the benefit of Commissioner Lamer's report before deciding how to proceed," stated Minister
Marshall.

With respect to Ronald Dalton, Minister Marshall stated, "Government will await Commissioner
Lamer’s findings of why Mr. Dalton spent eight years in prison awaiting an appeal. This report will
provide an answer to what role, if any, government piayed in this delay, and provide insight to the
possibility of compensation for Mr. Dalton. In addition, having given the matter careful consideration,
we are satisfied, as was the previous administration, that the circumstances of Mr. Dalton's arrest.and
prosecution do not call for a public mqmry As such, there will be no change in the original terms of
reference.”

"Commissioner Lamer has expressed concerns regarding the circumstances under which Gregory
Parsons accepted compensation. Government will assess Commissioner Lamer’s report before
deciding whether or not further compensation should be provided 1o Mr. Parsons," added Minister
Marshall.

The Lamer Inquiry, announced in March 2003, is a public inquiry into alleged miscarriages of justice
in the cases of Gregory Parsons, Randy Druken and Ronald Dalton. Specifically, the inquiry has a
mandate to review the investigations and circumstances surrounding the resulting criminal
proceedings commenced against Gregory Parsons and Randy Druken. The inguiry was also asked to
review why Ronald Dalton's appeal of his murder conviction, took eight years before his appeal was
heard by the Court of Appeal. The inquiry is scheduled to conclude in June 2005. The report is
expected on or before December 31, 2005. - .
"We look forward to the final submission by Commissioner Lamer, and have the utmost confidence
that the recommendations will improve the adminisiration of justice in the province,” added Minister
Marshall.

Media contact: Heather MaclLean, Communications, (709) 722-6985, £690-2498
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Commission of Inquiry into the conduct of the investigations into the deaths of Catherine
Carroll and Brenda Young and the circumstances surrounding the resulting criminal
proceedings commenced against Gregory Parsons and Randy Druken, the delay in the
appeal of Ronald Dalton, issues of compensation with respect to Randy Druken and Ronald
Dalton, and any related systemic issues.

RULES OF PRACTICE AND PROCEDURE

1. Definitions
1. The Commissioner means The Right Honourable Antonio Lamer, P.C., C.C,, C.D.
2. Inquiry Counsel (Advisory) means Ed Ratushny, Q.C.

3. Inguiry Counsel (Hearings) means Nick Avis, Q.C. or, if he so designates in
writing, Ed Ratushny, Q.C. or Rosellen Sullivan.

4, Inquiry counsel means any one of Ed Ratushny, Q.C., Nick Avis, Q.C. or
Rosellen Sullivan.

5. Counsel means counsel for any person, organization or office with standing for a
particular phase of the Inquiry.

6. A person, organization or office with standing means any persor, organization or
" office pranted standing by the Commissioner for a particular phase of the Inquiry.

7. Documenis mean every kind of printed or hand-written matter regardless of the
means of creation, storage or reproduction, electronic images, tape recordings,
videotapes and photographs.  Documents include, without limiting their
definition, affidavits, witness statements, correspondence, notes, transcripts,
legislation, regulations, books, reports, pieadings, diagrams, plans, decisions or
orders of any court, board, tribunal, commission or inguiry, and images or
descriptions of exhibits.

8. The list of documents is a list of documents potentially relevant to a particular
phase of the Inquiry and is subject to ongoing revision by the Commission.

9. The public record means any document that is already generally available to the
public, any exhibit filed at the hearings or at the hearing of an application, and
includes any document on the list of documents that the Commissioner directs to
become part of the public record.
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2. General
L. The Commissioner may depart from these rules when he considers it
appropriate to do so.
2. These rules may be amended by the Commissioner and all counse] will be
" notified of any such amendments.
3. Directions may be provided by the Commissioner to supplement these

rules and a1l counsel will be notified of any such directions.

4, All proceedings of the Inquiry will be dealt with as informally and
expeditiously as possible but in accordance with the principle of fajiress.

5. The Commissioner may postpone any date set for amy hearings or
application or the doing of any thing. Inquiry counsel shall notify all
counsel and any person, organization or office affected . by the
postponement, of the new date.

3. Notice and Sexvice
1. Notice shall always be in writing.

2. A subpoena issued pursuant to these rules and the Public Inﬁesrigazions
FEvidence Act shall be served personally.

3. Unless otherwise specified, anything that has to be served, except a
subpoena, must be served on all counsel and Inquiry Counsel (FHearings).

4. Unless otherwise specified and except for a subpoena, service or notice
may be personal, by registered mail or facsimile or e-mail. Service or
notice after 5 p.m. shall be deemed to be the next business day. '

4. Terms of Reference and Phases of the Inquiry

The Inquiry will be divided into 6 distinct phases dealing with the 6 termns of reference in
the Order in Council. The 6 phases will be heard in the following order:

Phase]  Term 1(d):  Delay in the Dalion appeal.
PhaseII Temm 1(a):  Carroll investigation and Parsons criminal proceedings.
Phase Il Term 1(b): Young investigation and Druken criminal proceedings.
Phase IV Term 1{e):  Dalton compensation issues.
Phase V.  Term 1{c):  Druken compensation issues.

- Phase VI Temm 4: Systemic issues.
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Hearings

1. The Commission will hold public hearings at:

PO Box §700, Atlantic Place
3d Floor, 215 Water Street,
St. John’s, NL, A1B 4J6

or such other place as the Commissioner directs on dates to be determined
by the Commissioner including the following dates in 2003 and 2004:

23 September to 26 September. (Dalton 1(d))

1 October (Submissions Dalton 1(d))

28 October to 29 October (Submissions/Applications)
9 December to 12 December (Parsons 1(a))

15 December to 16 December (Parsons 1(a))

20 January to 23 January (Parsons 1(a))

26 January to 30 January (Parsons 1(a))

3 February to 5 February (Parsons 1(2))

4 May 2004 - 7 May 2004 (Parsons 1(a))

10 May 2004 - 14 May 2004 (Parsons 1(a))

Parsons 1(a) will resume on 26 October 2004 until finished.
Druken 1(b) will then commence the first sitting day of the
next scheduled week.

26 October 2004 to 29 October 2004 (Parsons 1(a))

1 November 2004 - 2 November 2004 (Parsons 1(a))
16 November 2004 - 19 November 2004 (Druken 1(b))
22 November 2004 - 25 November 2004 (Druken 1(b))
6 December 2004 - 10 December 2004 (Druken 1(b))
13 December 2004 (Druken 1(b))

17 Janmary - 21 January 2005 (Druken 1(b))

24 January - 25 January 2005 (Druken 1(b))

27 Janmary 2005 (Druken 1(b))

Oral Submission in Parsons 1(a) and Druken 1(b) will
commence

27 April 2005 - 28 April 2005
Systemic Phase
6 June 2005 - 7 June 2005

9 June 2005 - 10 June 2005
[Amended 5 June 2005]
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Notice of dates of subsequent hearings will be provided in a timely

manner.

Unless otherwise directed by the Commissioner hearings will commence
at 10:00 am. and conclude at 5:00 p.m. or later, if required, except
Fridays in which case hearings will commence at 9:30 a.m. and conclude
at 12:30 p.m. sharp. There will be a mid-morning break of approximately
15 minutes, a lunch break from 1:00 p.m. to 2:00 p.m., and an afternoon
break of approximately 15 minutes. [Amended 26 April 2005]

The dates set for hearings are intended for the evidence of witnesses only.

Due to the scope of the Inquiry, the number of witnesses involved, the
anticipated number of counsel and the deadline for completion of the
Inquiry, it will not be possible to accommodate the schedules of counsel.
Inquiry Counsel (Hearings) will however make every effort to
accommodate witnesses.

The hearings shall be recorded and transcriptions created electronically
(the Inquiry transcript) which shall be added to the list of documents.

The Commission is committed to a process of public hearings but may
conduct proceedings in camera, direct who may be present and what
conditions will be imposed on anyone in attendance. The Commissioner
may also refuse permission to televise certain portions of the proceedings.
Counsel or Inquiry counsel may apply to have any portion of the
proceedings in camera or not televised.

Any applications, replies, documents, exhibits or transcripts pertaining to
in camera proceedings shall be marked with the letters IC and shall not

form part of the public record uniess otherwise directed by the

Commissioner. :

Standing

1.

Applications for standing in respect of any given phase of the Inquiry
must be served on Inquiry Counsel (Hearings) on the dates specified m
any Notice of Hearings published by the Commission or on any date set
by the Commissioner of which the applicant has been notified.

Dates for the hearing of applications for standing shall be specified in the
Notice of Hearings.
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3. The Commissioner may deal summarily. with any application for standing
without a hearing and may direct Inquiry counsel to respond on his bebalf.

4. An application for standing must indicate the phases for which standing is
sought and the reasons why standing should be granted. The test to be
applied is whether or not the applicant has a direct and substantial interest
in a given phase of the Inquiry. The application should also address what
contribution the applicant can make to the Inquiry.

5. . Any applicant for standing may be granted full or limited standing at the
discretion of the Commissioner.

6. Any person, brganization or office added to an application by Inquiry
© Counsel (Hearings) or the Commissioner shall have limited standing for
the purpose of participating in the application. '

7. Any witness not a person with standing and not belonging to an
organization or office with standing shall have limited standing for the
duration of their testimony and for the purpose of serving an application or
a reply in respect of their testimony. :

g Any person, organization or office given notice under rule 13 shall have
limited standing for the purpose of exercising their rights under rule 13.

0. An application for standing may be made through Inquiry counsel
(Hearings) at any time due to unforeseeable circumstances.

Applications

1. Counsel who wish to be heard by the Commissioner on any matter except
those arising during the actual hearings, must serve an application: The
right to serve an application is not limited to those rules that make specific

. reference to applications. '

2. The Commissioner relies primarily on Inquiry Counsel (Hearings) to
marshal, present and test the evidence and expects the co-operation of all
counsel to ensure that this is done as fairly and expeditiously as possible.
However, as a last resort, if counsel are unable to resolve issues by
agreement, any decision of Inquiry Counsel (Hearings) may be the subject
of an application to the Commissioner.

3. Inquiry counsel may serve an application and shall be governed by the

same rules as apply to other counsel.
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Inquiry Counsel (Hearings) may direct that any counsel must file an
application on any issue by a specified date.

Inquiry Counsel (Hearings) may notify counsel that certain evidence is not
relevant or certain facts are to be admitted in a particular phase of the
Inquiry. The notice shall specify a date by which an application to object
must be served. Anyone who fails to bring an application as required is
deemed to have accepted that the specified evidence is not relevant or
admitted the specified facts in the phase(s) of the Inquiry specified in the
notice.

The rules regarding applications are intended to ensure that any issues that
might affect the evidence to be introduced in a particular phase of the
Inquiry are resolved as far in advance of the hearings as possible to allow
all counsel to properly prepare and to make optimum use of the times set
aside for the hearing of witnesses. It is imperative therefore that
applications be brought as soon as an issue is known and cannot be
resolved.

Applications shall be heard by telephone or video-conferencing on days
the Commission is not sitting. The scheduled hearing of evidence will not
be modified to accommodate applications except in extreme
circumstances. It is imperative, therefore, that applications be served. as
soon as an issue is known and cannot be resolved.

An application must be in writing and may be in the form of a letter. It
must concisely state the facts upon which the application is based, the
relief sought and include a brief argument. Any supporting
documentation or affidavits and any authorities or legislation to be relied
upon shall be included and served with the application.

The Commissioner or Inquiry Counsel (Hearings) may add any person,
organization or office to an application who shall be served with all replies -
and other documents by counsel serving those replies or other documents, -
and shall have standing for the limited purpose of participating in the
application. -

All counsel must serve a reply to any application by midday on the 3™
business day after service. A reply shall be in similar form to an
application. Failure to reply in accordance with these rules may result m
the application proceeding without further notice. )

Inquiry Counsel (Hearings) may request further information, documents
or affidavits, authorities or written argument from any applicant or
respondent. The Commissioner may direct that such further information,
documents or affidavits, authorities or written argument be provided and
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served. Failure to follow the Commissioner’s directions may result in the
application being dismissed or a given reply not being considered or
heard.

The Commissioner may deal with any application summarily and without
a hearing and may direct Inquiry counse] to respond on his behalf.

The Commissioner may direct that an application be set down for a
hearing and Inquiry Counse! (Hearings) shall notify the applicant and all
respondents of the time, date and place for the application to be heard.

If an applicant or respondent wishes to call a witness or witnesses at the
hearing of an application they must state this in the application or reply
and give reasons. If an applicant or a respondent wishes to cross-examine
any deponent of any affidavit filed in an application, they must forthwith
notify all counsel and Inquiry Counsel (Hearings). The Commissioner
shall decide if any witnesses are to be called and upon what terms.

Unless otherwise directed by the Commissioner, in an application the
order of examination and argument shall be as follows:

(1Y The applicant.

(2") Respondents in an order to be determined by Inquiry Counsel
(Hearings).

(3  Inquiry counsel.
(4™  The applicant.

Applications that are heard shall be recorded and transcriptions created

electronically (the Inquiry transcript) which shall be added to the list of

documents.

All applications and supporting documents, and any written submissions
of counsel directed to be filed by the Commissioner shall be freated as

confidential and shall not form part of the public record until they are

dealt with by the Commission or the Commissioner directs that they
become part of the public record. [Amended 1 October 2003]
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- Documents, Materials and Exhibits

1. Images of all exhibits that are real evidence intended to be introduced at
the hearings will be created with some verbal description and shall be
deemed to be documents.

2. Some documents in the list of documents will list exhibits collected or
used in earlier investigations or proceedings together with visual
reproductions and/or verbal descriptions of the exhibit. The exhibit 1tself
is deemed to be a document.

3. There shall be full and complete disclosure of all relevant documents by
Inquiry Counsel (Hearings) and. counsel subject to any restrictions the
Commissioner deems necessary and fair.

4, Counsel who wish to have access to the original of any document or
exhibit should explain their request in writing to Inquiry Counsel
(Hearings).

5. Inquiry counsel may receive or examine documents subject to such-

confidentiality as they may determine is consistent with the Terms of
Reference and the principle of faimess. Documents received from any
person, witness, counsel, organization or office shall be treated as
confidential by the Commission unless or until they become part of the
public record or the Commissioner declares otherwise. This does not
preclude Inquiry counsel from using such documents as part of the
investigation, including showing them to witnesses, and providing copies
subject to the undertaking referred to in rule 8.13.

6. At the commencement of the hearings into a particular phase of the
Inquiry a list of documents, which the Commission may rely on or refer to
at any time without further notice, will be filed. In the event of additional

~ disclosure or the discovery of additional documents the list of documents
may be revised. All documents in the list of documents that are already
part of the public record shall be clearly identified as such. The Inquiry
transcript shall be added to the list of documents as it becomes available.

7. The documents contained in the list will be electronically stored and one
paper copy will be produced and kept by the Commission.

8. Full disclosure by means of computer disc of all documents contained in
the list of documents shall be made to all counsel at the earliest
opportnity and, with the exception of the Inquiry transcript, no later than
the commencement of the phase of the Inquiry in which the matenals may
be relied upon or referred to.
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Counsel who wish to have access to or be provided with a paper copy of
any document should make a written request to Inquiry Counsel
(Hearings). The Commissioner may direct that access be granted or paper
copies be made available upon such terms and conditions as he sees fit,
including the cost of reproducing the documents.

Counsel must at the earliest opportunity provide Inquiry Counsel
(Hearings) with a list of any documents and exhibits they believe are
relevant to the Inguiry. Originals or copies of any document or any exhibit
so listed are to be provided to Inquiry counsel upon request. Inquiry
Counsel (Hearings) may add any of these documents or exhibits to the list
of documents and tender them as exhibits at the hearings.

Inquiry Counsel (Hearings) shall prepare a list and book of exhibits for -
each phase of the Inquiry and at the earliest opportunity, and no later than
the commencement of the hearings of that particular phase, shall provide
all counsel with the Iist of exhibits. The book of exhibits, or the necessary
volume of it, shall be provided no later than the commencement of the
witness’s testimony during which the exhibits are relevant.

Counsel who intend to make use of or refer to any document at the
hearings that is not in the book of exhibits shall ensure there are a

sufficient number of copies of the document for the witness, counsel, all 3

Inquiry counsel and the Commissioner.

Anyone who receives disclosure from Inquiry Counsel (Hearings) shall
sign an undertaking that the disclosure will be used solely for the purposes -
of the Inquiry. This undertaking ceases with respect to any particular

- document once that document is filed as an exhibit. Any document that is

part of the public record is not intended to be subject to this undertaking.-
Documents on the list of documents are not exhibits unless filed at the

' hearings as exhibits. The Commissioner may direct that any document be

released from the provisions of this undertaking and that any document on
the list of documents become part of the public record.

9. Interviews and Statements

1.

Anyone interviewed by or on behalf of Inquiry counsel may, but need not, -
have counsel present. All interviews will be recorded unless the witness

declines.

Anyone may decline to be interviewed and may provide a written
statement in lieu of or in addition to being interviewed.
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3. Subject to Tules 9.4 and 9.5, all statements taken by Inquiry counsel shall
be added to the list of documnents.
4. Statements on the list of documents may be edited or portions may be
selected for use as exhibits.
5. Any statement taken by Inquiry counsel from someone who will not be
called as a witness need not be disclosed to counse] or placed on the list of

documents.

6. All witnesses shall be provided with a transcribed copy of their
statement(s) as soon as possible. Witnesses shall also be provided with a
copy of the recording of their statement(s) if requested

Calling Witnesses

1. Inquiry Counsel (Hearings) shall at the carliest opportunity provide all
counsel with a list of witnesses intended to be called during a particular
phase of the Inquiry and in the case of any additional witness, except with
lcave of the Commissioner, no later than 48 hours before that witness is
called.

2. Counsel must provide Inquiry Counsel (Hearings) at the earliest
opportunity with the names and addresses of any witnesses they feel ought
to be heard. Inquiry Counsel (Hearings) may decline to call any witness
whose evidence does not appear to be relevant or will be covered by other
witnesses. '

3. Witness may be called only with leave of the Commissioner.

4. If at the end of any phase of the Inquiry there are persons who any counsel
believes must be heard that counsel may apply for leave to have that
person called. The Commissioner may direct that such applications be
made orally and forthwith, and upon such other terms and conditions as he
deems just and appropriate.

5. Inquiry counsel may subpoena any witness and shall do so when requested
by a witness. ‘

0. Witnesses may be called more than once.
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11.

12.

Testimony

1.

All witnesses called to testify are witnesses of the Commissioner and shall
be treated with the same courtesy and respect as the Commissioner.

Inquiry Counsel (Hearings) shall provide at the earliest opportunity to any
witness or their counsel a copy of all documents to be referred to during
that witness’s testimony.

No witness shall be examined or cross-examined on any document that is
not in the book of exhibits that has not been disclosed at least 24 hours in
advance of that witness’s testimony umnless the witness consents or the
Commissioner directs otherwise. This does not apply to police officer’s
notes, previous statements, testimony or affidavits in the list of
documents.

Witnesses shall testify under oath or affirmation.

All witnesses without standing are entitled to have counsel present at the
hearing while they testify. Counsel may make objections during the
witness’s testimony and may question the witness.

Except with the permission of the Commissioner, no counsel other than
Inquiry counsel may speak to a witness concerning that witness’s evidence
during that witness’s testimony. Except with the permission of the
Commissioner, Inquiry counsel may not speak to a witness while that
witness is being cross-examined by other counsel..

Evidence

The Commission may receive any relevant evidence which might

_otherwise be inadmissible in a court of law under the strict rules of

evidence, subject to the principle of fairness.
Counsel may use leading and non-leading questions with any witness
subject to the direction of the Commissioner but are expected not to use

leading questions in controversial or disputed areas of evidence.

Unless otherwise directed by the Commissjoner, the order of examinaﬁoﬁ
shall be as follows: :

(1" Inquiry counsel.

(2")  Counsel for any witness who, alternatively, may elect to question
in the fifth place.
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(3  Counsel with a substantial commonality of interest.
(4™  Remaining counsel.
(5™  Counsel for any witness should they so elect.
(6™  Inquiry counsel.
4, Inquiry counsel shall determine and indicate prior to each witness’s
testimony the order of counsel in the third and fourth places.
5. The Commissioner may strike any question, remark or evidence from the

record and direct that the question, remark or evidence not be published in
any document or broadcast in any way.

13.  Notice of Possible Findings of Misconduct

1. The Commission shall, before making any finding of misconduct against
any person, organization or office, notify that person, organization or
office of the potential finding unless, in the opinion of the Commissioner,
that person, organization or office is aware of the potential finding and has
had a full opportunity to respond.

2. Any person, organization or office that receives a notice under rule 13
may apply for leave to adduce evidence in response to that allegation or to
have Inquiry Counsel (Hearings) adduce evidence in response to that
allegation.

3. Other counsel may cross-examine any witness called in response to a
notice under rule 13 only with respect to matters adduced in evidence
during examination by Inquiry counsel or counsel for the recipient of a
notice under rule 13.

14.  Submissions
1. All counse] may make submissions at the conclusion of a particular phase
of the Inquiry subject to any restrictions that the Commissioner deems
appropriate.
2. The Commissioner will direct when submissions are to be made and

whether they are to be made orally and/or in writing.
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15, Public and Media Access to Information

Anyone, including members of the media, who wishes to have access to or copies of any
information in the possession of the Commission must put their request in writing to
Inquiry Counsel (Hearings). Requests will be dealt with on a case by case basis. The
Commissioner may set the terms and conditions upon which any person may have access

to or copies of any such information.
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Supreme Court of Newfoundland and Labrador
Court of Appeal
Chief Justice’s Chambers

287 Duckworth Street, P.O. Box 937
St. John's NI, A1C 5M3

The Honourable Clyde K. Wells
Chief Justice of Newfoundland and Labrador

June 13, 2005

The Right Honourable Antonio Lamer, P.C,C.C,CD.
Commission of Inquiry

P.O.Box 8700

St. John’s, NL.

Dear Commissioner Lamer:

Re: Delays caused by provision of transcripts in criminal appeals

T have your letter of June 8 concerning the earlier inquiry by Ms. Rosellen
Sullivan, one of your counsel; respecting the Court’s concern that-provisiom-of
transcripts may be causing delays in the hearing of criminal appeals.

The Court has, for some time, (including time prior to my becoming Chief
Justice) been concerned about the delay involved in the production of transcripts
of criminal trials. In the past, judges of this Court have, using the only tool then
available to them, ordered expedited production of the transcript concerned. The
problem with this, as a solution to delay, is that it only serves to alter priorities.
Ordering a transcript for one appellant to be expedited has the effect of
introducing a concomitant delay for all other transcripts that were on the list in
priority to the one ordered expedited, criminal as well as c1vil.

As criminal trials have become more lengthy, the time required, and the cost
involved, for the production of full transcripts has greatly increased. As well as
resulting in excessive delay in the hearing of the appeal, requiring production of
the full transcript results in substantial costs that are quite unjustified when,
depending on the issues involved in the appeal, only a small percentage of the

: Telgphone: (709) 729-7908 Fax: (709) 729-0074
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not unusual for an appeal to be abandoned after a lengthy transcript has been
produced.

Prior to the 2002 revision, our Criminal Appeal Rules required an app ellant
to request “the transcript referred to” mn the Criminal Code. The text of the then
applicable Rule 11 is attached as Appendix “A”. It was because of concern about
the delay consequent upon such a requirement and about the volume of material
being filed that the major change in transcript requirements was made in the 2002
revision of the Criminal Appeal Rules. The text of the current Rule 11, which
came into effect on July 1, 2002, is attached as Appendix “B”.

As is quite obvious from the difference in the text of the two rules, m
making the change, the Court was endeavouring to deal with its concerns by

— providing that the parties would file with the Court only those portions of the - = - e

transcript that are necessary to deal with the issues on appeal. The new rule 11
also provides for either party to apply for excision of any portion of transcript
unnecessary for determination of the issues on appeal, or for the Court to do so on

its own motion.

Rule 11(11) was intended to be somewhat of a veiled hammer that would

encourage transcript abridgment. Tt has not, to my knowledge, been employed by o

the Court as yet. Apart from any difficulty involved in employing that rule, there
has been less need for it in the last two or three yeays. The lesser need results from
two factors: (i) the court reporters in the Trial Division are no longer required to
produce civil appeal transcripts; and (i1) replacement of the old trial court
recording systems with modem digital audio recording systems. There 1s,
however, occasionally still a delay of up to 9 or 10 months after request for a
transcript of a criminal trial in the Supreme Court, before it can be made available.
Attached as Appendix “C” is a summary of the Trial Division transcript delay
statistics for the past 14 months. This represents a significant improvement over
the situation prevailing in earlier years. The improvement is due; I believe, to the
new digital andio recording systems and court reporting staif no longer
transcribing civil appeals, not to changes in the Criminal Appeal Rules.

I am advised by the Deputy Registrar that n the case of appeals that can be
taken directly to this Court from decisions of the Provincial Court, significant
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delays are frequently encountered from some but not all of the Provincial Court
centres. Steps directly taken to deal with transcript delays in appeals from the
Trial Division and any further rule changes or steps to be taken would, of course,
be applied to appeals from criminal trials in the Provincial Court.

Your letter specifically asks about “a proposal of [mine] made in a speech
concerning transcripts”, On behalf of the Court I addressed the transcript delay
problem, along with other matters, with the profession through a Benchers
meeting in October 2003 and at the mid-winter meeting of the Newfoundland
Branch of the Canadian Bar Association in February 2004. On both occasions I
advised the groups that the Court was considering amending its Tules to deal with
its continuing concern about transcript delay. I suggested to both groups that, for
both civil and criminal appeals, we were prepared 10 consider requiring only that
fhe trial court involved provide a disc or tape to counsel for the appellants and

- counsel for the respondents. The appellant would then artange for transcription-of- -«

only that portion of the record which the appellant considered necessary for
determination of the issues in the appeal. The respondent would, of course, be
entitled to arrange for transcription and filing of any additional portions that the
respondent felt were necessary but had not been provided by the appellant. 1
invited response from the profession to this suggestion.

You have asked for a copy of the speech. Iregret I am unable to provide a
text because none was prepared. In the case of the comments 10 Benchers, they
were made from a few very cryptic handwritten notes. The talk to the Canadian
Bar meeting was more broad ranging and the notes were slightly less cryptic. As
well, they were typewritten. They are attached as Appendix “D” in case they may

be of value to you.

Thus far there has been very little response. The Canadian Bar -
Newfoundland Branch published a summary, prepared by a notetaker at the
meeting, which advised their members of the comments and that the Court was
looking for feedback. A copy is attached as Appendix “E”. The only formal
feedback from the CBA related to the proposal that the Court sit periodically m
Corner Brook if the profession desired, and that was only received in April of this
year. Therefore, ] have no basis for confirming that there is resistance on the part -
of the Bar, as your letter indicates. Ihave, however, been advised that there has
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been some expression of opposition by some members of the Bar appearing before
your Commission.

The onty concern that the Court has with such a proposal 18 its impact on
prisoner appeals and appeals by self-represented litigants. That concern would
have to be addressed before such a proposal could be implemented. The Court has
not yet taken any steps to inmplement the proposal but the matter 1s still under

consideration by the commmittee.

The matter has also been raised by me, but only by way of general comment,
in a meeting of the Court Administration Advisory Board. That board was set up
last year for the purpose of facilitating discussions between the Department of
Tustice and the courts respecting proper provision for the needs of the courts.
Requiring the trial court produce only a disc or a tape of the trial record was not

addressed as a specific proposal at the time. Rather, it was advice as to the e

existence of the Court’s concern about transcript delay and cost. I would not, as
yet, expect a response from that discussion.

I do have some concern that, with respect to appeals from convictions or
acquittals for indictable offences, it could be argued that the disc proposal would
not satisfy the requirements of section 682(2) of the Criminal Code. On
superficial examination, it would seenl that providing a disc or tape of the
proceedings, together with the exhibits, should satisfy the requirement of section .
682(2) that “a copy or transcript of ... the evidence taken at the trial ... shall be
fyrnished to the Court of Appeal, except insofar as it is dispensed with by order of
a judge of that court.” The Court may, however, have to deal with an argument, in
a future appeal, that provision of the disc does not amount to providing a “copy”
of the evidence and therefore does not satisty the requirement of the Code. Asa
result, it could be argued, an order of the Court would be required in each case.
The same concern does not arise with respect to appeals in the case of summary
conviction offences as section 821(3) does allow for the rules of the Court to
provide for the transcript in an alternative manner to that otherwise specifically

provided in that section.

As greater progress is made toward electronic filing, presently under
preliminary consideration by the cormmittee, the provision of a disc would seem to
be the logical answer in the case of most appeals. However, there remains the
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concern about prisoner appeals and appeals by self-represented litigants who may
not have the means to readily access the trial record unless it is otherwise
transcribed. As the Attorney General presently pays the cost of all criminal appeal
transcripts, it may be that the Attorney General would welcome a rule change that
required the provision of transcripts only in the case of prisoner appeals or appeals
by self-represented litigants. That, however, may be rather difficult to properly
control and is 2 concern that would also have to be addressed.

I regret that I do not have a more definitive solution to the problem that
arises because of the delays encountered in the provision of transeripts for
criminal appeals. However, the Court intends to pursue further discussion of the
foregoing proposals with the profession and the Department of Justice.

I trust that this letter will be helpful in your consideration of the transcript
information available to the Court.

Yours very truly,

Clyde K. Wells

o delayproblem Ifyouleq'[lll‘elt,:[ wouldbe pleased'tO'prOVide any forther- - o —
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APPRENDLIX VAT 01d Rule
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- - Tronscripis

1. (1) The charpge [or every copy of material and of a tran-
script furnished to a party shall, pursuant to Seclion 6059(4) of
the Code, be as [ram time to time fixed by law.

(2) Except in the case of a prisoner appeal the appellant
shall when he files the notice of appeal with the Registrar also
file 2 copy of a letter from him o the reporter ordering copies
of the transeript referred to4dn Séction 609(2) of the Code.
When completed, the reporter shall forward four copies to the
Registrar who shall then advise the parties of the availability
of the transcript [rom the reporter, :

Appeal Book—-(appeals other than prisoner and senience
‘ appenls)

12. (1) Except in a prisoner or sentence appeal or where
otherwise ordered by a Judge the appellant shall, a5 soan as
practicable:

(g) file with the Registrar four capies of an appeal book for
the use of the Court. The appeal book shall contain, in Lhe
[ollowing order: e
“(i} an index,
(ii) the notice of appeal,.
(iii) the information‘or indictment,
(iv) the reasons forvjudgrnent, if not included in the tran-
script of the proceedings,
{v) photocopies of all documentary exhibits if not repro-
duced in the transeript:
(b) serve on the respondent or his salicitor a capy of the
appeal book and of the transcript af the proceedings.

(2) The parties to an appeal, or their solicitors, may by writ-
ten agreement filed with the Registrar, omit part of the tran-
seript of the evidence or material that would otherwise be
included in the appeal book or agree to the inclusion in the
appeal book of an agreed statement of facts in lieu of a tran-
scripl. :

{3) If either party wishes lo abridge either the transcript or
appeal book, or both. as pravided for in Rule 12(2) and has not
obtained the agreément of the opposite party or parties. he

may apply 10 2 Judge who may give directions as to the forfl’

»

and contents of the transcript or appeal boak; or both.

Appeal Book—(Senience Appeals)

13. (1) 1n sentence appeals the appellant shall, as soon as
practicable:

(@) Mle with the Registrar [our copies of an appeal book for
the use of Lhe Court. The appeat book shall contain, in the
[ollowang order:

(i) an index,

(ii)-the notice of appeal,

{ii1} the infermation or indiciment,

5] N.B.
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11, {1) Las rais alférents 4 chaque copie des decuments et
d'une transeription fournie 4 une partiz doivent, confnrmément
au paragraphe 609(4} du Code, &tre ceux {ixés par iz loi de
temps 2 aulre. - o

{2) Sauf dans le cas d'un appel interjeté par uwn détenu,
Pappelant doit, lorsqu'il dépose son avis d'appel nuprés du

Transeriplions

‘registraire, ddposer également une copie d'une lettre qu'il aura

adressée au sténegraphe pour demander des copies de Ja trans-
cription visée au paragraphe 609(2) du Code. Une fois la
transcription terminée, le stéhographe doit en envoyer quatre
copies au registraire, qui deit ensuite aviser les parties du falt
gue la transcriplicn du siénographe est disporible.

Cahier d'appei—{appels outres gue l'appel interjeté par un
détenu o1 P'appel de la senience)

12. (1) Sauf dans le cas d'un appel interjeté par un détenu
ou d'un appel de la sentence, ou ‘sauf ordonnance contraire
d'un juge, "appelant doit, dés que cela esl matériellement pos-
sibler - ) C g

a) déposer auprés du registraire un cahier d’appel en quatre

copies 4 'usage de la cour. Ce cahier d’appel doit renfermer,

dans I'ordre suivant:
(i) un index, )
(i) Pavis d’appel,
(iii) la dénonciation ou I'acte d'accusation,
(iv)-les motifs du jugement. s'ils ne sont pas.incius dans la
transcription des procéduies,
(v) des photocopies de tous les documents déposés comme
pidces s'ils ne sont pas reproduits dans la Lranscription;

b) signifier 4 I'intimé ou & son procureur une copie du cahier |

d'zppel el de la transcription.des procédures.

]

(2) Les parties & un appel. ou leurs procureurs, peuvent, par
une entente écrite dépesée auprés du regisiraire, ometire une
partie de la Lranscripen de la preuve ou des piéces gui serait
autrement incluse dans le cahier d'appel. ou consentir i I'inclu-
sion, dans le cahier d'appel, d'un exposé corvenu des faits en .
remplacement de la transcription.

(3) Si l'une ou lautre des parties désire abrégrer soit ia
transcription, soit le cahier d'appel, ou ies deux, comme le pré-
voit 1a Régle 12{2), et qu'elle n'a pas abienu I'accord de la par-
tie ou des parties adverses, ells peut en faire In demande & un
juge. qui peut donner des directives quant i la forme et au con-
tenu de Ja iranscription ou du cahier d'appel, ou des denx & la
fois.

Cahier d'appel—{appel de la sentence)

13. (1) En appel de l2 sentence, 'appelant doit, dés que cela
est matériellement possible:

o) déposer auprés du registraire un cahier d'appel en quatre
copies 4 Pusage de la cour. Ce cahier doit renfermer. dans

{’ordre suivant:
(1) un index,
{ii) I'avis d'appel.
(iii) la déncnecialion au I'acte d'accusation,

2407

It would anpear that the reference to Sectlon 609 In both

rules 11(1) and 11(2) is in eryor and should be t6 Section 68Z,
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 TRANSCRIPTS
- 1

.

Subject to this Rule, the parties to an appeal shall file with the Court only these portions of the transcript of the
proceedings in the coust appealed fom that are necessary to enahle the issues raised on appeal to be determined.

Bxcept:

(aj in a prisoner appeal,

{b) in an sppeal from a summary conviction appeal court, or
(c) where 2 jadge otherwise orders, -

an appellant shall file with the notice of appeal a copy of the request for wanseript and certificate in Form D reguesting
the preparation of those portions of the record in the proceedings that he or she believes are necessary o enable the
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&)

)

()

(6)

n

(8)

issues on appeal to be determined and containing certificates stafing that the request has been sentio gther parties and
to the court reporter’s office. -

The appellant shall, within 15 days after filinp the notice of appeal, file with the Regismar & certificate af court
reporter in Form E certifying receipt of the request for franscript.

Tn a prisaner appeal, the Attomey General shall, after raceiving a notice of app eal

(a) send areqnest for transcript and certificate in Form D and a certificate of court reporter in the manner set out n
Form E, with snch modifications as may be necessary;

{h) file copies of the completed certificates with the Registrar; and
{c) forward copies to the priscnes.

Tn an appeal from a snmmary cnnvféﬁc;ﬁ appeal coutt, the transcript shall, unless otherwise ordered by the Court, -
consist of

(@) the transcript of proceedmgs in the trial court as it was submitted on appeal to the symmary conviction appeal
cotrrt, and 7 P .k

(b) only those portians of the transcript of proceedings in the samrmary conviction appeal court as may be necessary
10 enable the issues on appeal 1o be determined,

and the appellant shall file with the potice of appeal a request for transeript and cenificate in Form D and, within 13
days thereafier a certificate of court reporter in Form E, with such modifications as may be necessary, in relation to
any portions of the proceedings in the summary conviction appeal cowrt -which the appellant believes are necessary
to enable the issues on appeal to be determined.

Uinless the Court otherwise orders, where an appeal 15 agamst sentence only, the transcript shall be limited to

{g) the evidence given and submissions made on the issue of sentence, and

(#) thereasons for sentence given by fhe sentencing indge.

Where a party to an appeal receives a copy of a reguest for +renseript 2nd certificate prepared by anather pariy, the
Teceiving party may '

- (@) where he or she believes that additional portions of the franscript of the procﬁze'dings are necessary to enable the

issues on appeal to be determined, and - -~

. e . . . " .
(5) within 15 days after receipt, or within such longer time as the Conrt may allow,
deliver a request for farther porions of franscript and cerrificate in Form F o the applicable court reparter’s office
and to the other parties to the appeal, file a copy of it with the Registrar, and within 13 days thereafter file with the
Registrar a certificare of court reporier in Form E, with such modifications 25 may e necessary, cernifying receipt
of the request for additional franseript.
A party fo an appeal may at any time apply to the Court for an order

(a) excising portions of the transcript of the proceedjﬁgs which have been requested or prepared and which are
npnecessary or inappropriate for the determination of the jssues on an appeal; and

{») adding such further portions of the transcript of the proceedings 25 may be determined to be necessary 10 the-
dererminarion of the issues o an appeal.
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(%) The Courtmay at any time of its own mmotion order that the transcript of the proceedings be abridged or amplified.

{10) The parties to an appeal may agree, in writing to be filed in the Court:

{g) tosubsttute an agreed statement of facts in place of all or any portion of the transcript of the proceedings and
the exhibits; and

(b} to submit a joint request for transcript in Form D and certificate of court reporter in Form E, with such
modifications as may beTequired.

{11) Where the Court concludes that all ar any parties to 2n appeal have not made reascnable efforts to abridge the
{ranscript of the proceedings so that only those portions 2s may be reasonably necessary to enable the issues on appeal
1o be determined are filed with the Court, the Court may make any order that it deems appropriate in the

clrcumstances.

(12) When the transcript of the proceedings has been prepared as requested, the court reporter shall forthwith forward the
original transcript and three copies, together with the original file, 1o the Registrar and shall make arrangements for
the delivery of copies to the pariies to the appesal, or their comsel, The Atomey Geberal sball, in the case of a
prisoner appeal, be responsible for service of the transcript on the parties to the appeal.

(13) The Registrar shall, on receipt of the original transeript and copies, notify the parties that the transcript has been
received by the Court.
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APPENDIX “C?”
Recent Criminal Trial Transcript Delay Statistics
Month Ending Number in progress — Oldest (outstanding less than)
30 Apr 2004 4 7 months
31 May 2004 5 3 months
30 June 2004 4 9 months’
31 July 2004 3 4 months
31 Aug 2004 3 5 months
30 Sept 2004 4 6 months
31 Oct 2004 4 7 months
30 Nov 2004 4 § months
31 Dec 2004 4 9 months
31 Jan 2005 5 10 months
28 Feb 2005 2 9 months®
31 Mar 2005 3 5 months®
30 Apr 2005 3 6 months
31 May 2005 6 1 month

! This anomaly results from counsel in the appeal for which the trial transcript was filed
in May indicating that transcripts of the pre-trial applications were also required.

2 Oldest outstanding transcript filed 18 February 2005. Notice of ebandomment of appeal
filed by Federal Crown prosecutor 25 February 2005.

3 Staff were advised by counsel involved in oldest outstanding request that the matter
would not proceed. However, notice of discontinuance still not filed. Court reporters maintain
the request on list but, from March onward, it is mot used in this summary as oldest outstanding.
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TOPICS FOR DISCUSSION
Mid winter meeting
Canadian Bar Assoclation- Newfouu

dlan
Corner Brook, February 67 2004

Apprecratron for the mvrtatron _
Provides requested opportunity
Speak to the professrou
Four matters- important to Court
Important to-the professron
Discussion of which is important to borh
Where most of practitioners affected by one ¢ of the o
~ issues-are more likely to be present- CORNER BROOK

BEFORE DOING SO apgroprrate to comment on Court’s state

| Number of appedls filed in 2003 up

Previous five years dropping—same natlonally

Docket
Still in excellent condition
Could set down one or two In February i necessary
Could still set three or four for March

_ Assuming counsél ready

Decisions outstanding
Also in excellent condition
Oldest decision outstanding heard mid November
Next oldest heard mid December

_ Next oldest heard in mid January =

plauatrous—m addition to efforts by judGF‘S
Some reduction in number of appeals filed
Rule changes, including deemed abandoned
Praetrces——especrally Sertrug down Wrthm two months
Co-operation of practrtreuers
Most 1mportant—ava11ab111ty of law clerks
Great time saver, better resear ch,

CRITICAL to maintaining state of docket
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Now to the four specific points I want to raise with the profession

Court only ever sat m 5t J olm s
Most convemem:—-least costly—for Court
N Happy to have it remain that way
However, judges notlced change over recent years
Appeals originating from Western Newfoundland decreasmg
Statistics—1999=15. 4%: 2001=6.6%; 2003= 6. 8%
Unsure of reasons, assume
Npt nunber of pracﬁtmners _
Western lawyers not less litigious
- New judges not betfer than former
o Not apprehenswe about Court of Appeal
Most likely some other reason or reasons
Changed economic factors
Cost and inconvenience
Court is concemed—lespons:tbﬂlty to correct
Only practical s solution ___
Sit in WN to hear WN appeals _
Court is prepared to do so——NOT seekln,q t0 do 0
Happy to do so, if practltloners ,
r‘“hml( sﬂtmg orily In St. John is a pmbkm
Smmc in CB would solve the p;o’blem
Can work with Court to organize
Would have to be structured—NOT ad hoe -
Two, maybe three sittings per year
Times certain
Perhaps s--Mid Fall M1d Wmte'; and Late Spring
Fixed first or last full week of specified months
Practitioners and parties could be certain
Frequent enough all WN appeals would be heald
None (barring emergency) heard in St. John’s

12
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Appuuauuus _LUI uﬁtGS 0‘“11_y uuulu -uC hear
Ona speelﬁed day each month
In St. John’s
Closed circuit
Telephone conferenee call _
Other apphcatrons not requiring immediate hearmg
Heard in CB same week appeals being heard
Emphasize Court NOT promoting such sittings
~ Rather, concerned about what underlies the statistics
If cost and inconvenienee, Court _prepared to move to correct
Havmg advised the professmn of the Court’s willingness, to act
Leave it entirély to profession to respond
Invite Newfoundland Branch CBA
Ascertain wishes of professmn in WN
Advise the Court
If hearing WN gppeals 111 CB is the preferred
Wotk with the Court to implement

—— = == —

SECOND relates to mediation by the Court _
' Over last few years some sueeessful ef""orts
Resulted in satisfactory resolution without cost of appeal
Particularly—but not exclusively—in family matters
Emphasize entirely voluntary—Court NOT pron.rotmcr
Rather, Court is prepared. tq.offer the service to parties
Court considering Practice Note to outline
Inviting reaction from proressron _
Court would not propose ‘mediation, entir elv optl or1 l
Parties would have to initiate request
Counsel could do so by contacting Chrer ] asrree
Would suggest either of two stages of preeeedmg_s
Stage one—as 500N as possrble arter filing Norree
of appeal
This can save cOsts of transeripts, facta etce.
~ Stage two—after perfection of the appeal
Eourt would welcome response from the profession

[¥3 ]
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“rﬁRD Changes to cwn { rules
Committee of Court doing another full review
Considering comprehenswe Court of Appedl riles _ )
No longer one numbered rile of . Rules of Supreme Court
Separate Part, BUT still part of Rules of Supreme Court
However, would be comprehenswe in appeal context
May result in significant duplication _
BUT beneﬁt from being stand alone for appeals
TD would then not have to be concerned dbout impact on CA
“When formuilating rules for TD purposes
Still in ) préliminary stage
Constltation with professmn before Jmplementmg
However; would mention, noéw, two changes being considered
ONE, Ruiles, ¢ivil and criminal, relating to ordermc
transcrlpts )
Presently
Crvil nile requlres fﬂmc letter undertakmg to request
transcript within, 10 days or undertaking to apply to
Court for order dlspensmcr with transcnpt
Crlmmal riile requires filing with notice of appeal copy
of letter r requesting rélevant portions of transcript AND
within fifteen days, a certificate from the court reporter
_ confirming receipt of the request
Two smmﬁcant adverse consequences
Inordmate delay and mordinate cost
Delay ofa year not uncommon, occasmnaﬂv more
Very ehpenswe for Government t0 pr oduoe—wCﬂmn al
Very expensive for parties to produce—civil
Frequently
Appeals abandoned after transcript producpd
Tiny portion of the transcript used in the appeal
There has to be a better system
Court cons1der1112 ¢hanging rules to reqmre
Trial court involved produce DISC or TAPE
To counsel for appellants and respondents
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 Parties plOdLlue portion of transcript they wish
Would require procedure to resolve disputes
BUT overall speedlcr and less costly appeals
Aclmowled% this is very substantial change — _
Inviting consideration and response by professmn
TWO, Converlmcr present court pract1ce re custody appeals
Into a formal rule
Prescntly, after 30 days of mactmty
Registrar, at my direction, contacts counseél
Requests information as to intentions
Attempts to speed matter along
 Not really satisfactory .
C0n31dermg special nile for custody matters
Enablmg Recrlstra:r to brmg apphcatlon
Por any ¢ other reason she thmks necessary
Instead of waiting six months (ordinary ¢ivil appeal)
Agam acknowledge, significant change
Invite profession’s consideration and response
FOURTH Offer explanatlon for delay i in following up
On my tentative reply on November 21% 2003
To your letter of October 28% 2003
Respecting CA Practice Note No. 2001-3
Rélating to use of electromc versions of law 1eports
Explam .
Citations Court must use in write decisions
Must be able to read report actually cited
Umc—:hablhty of electronic versions
 Requires accessto reports actually clted
Solutlon was to require
Copies of Nfld & PEIR reports for NL cases ]
SCR, CCC or DLR citations for other national cases
However, Government cancelled our subscriptions
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_ ForCCC and DLR
Tf counsel do not provide copies of those cases .
_ Judges, or law clerks, have to g0 outside to dbtain
The contract of one of the law cletks ended early January
The request 10 advertise for her replacement
Made October 23,2003
_ Hasnotyet been approved
~ The position, as of now, is still frozen S
1 am hopefuil we will get the ctitically important sub scriptions
reinstated T _ o
i am also hopeful we will soon receive approval to fill the
_ vacant law clerk pogition
The purpose of discussing this today Is
To explain my long delay in {ollowing up
My interim reply to your Octeber request
To ask for your understanding
AND ANY HELP YOU CAN PROVIDE

Fhark you, again, for yowr invitgtion and your courtesy
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Report of Chief Justice Wells’

C Address to the CBA

ANNEX 6

Chief Justice Wells addzessed the CBA - Newfomdland and
Labrader Branch at our Mid-Winter Meeting at Marble Mountain
Resort on February 6, 2004. The Chief Justice addressed severel
issnes, including the status of the Court of Appeal’s docket, and

contemplated changes to the Court of Appeal's rules. Chief.

Justice Wells also addressed the CBA's letter regardmg the Court
of Appeal’s practice note reparding the Court’s preference that
practitioners not use electromic versions of case reports in thelr
Court of Appeal filings. What follows is & summary of the Chief
Justice's remarks.

Status of the Cotrt of Appeal’s Docket

+ Presently, the court has a fill complement of judges, with no
SUPEITIUMETATICS-

v ChiefJustice Wells noted that fhe number of appeals fled with
fhe Court has been dropping off for the previous 3 years,
although last yeay, the number of appeals filed was up 2%
over the previous yeat.

Chief Justice Wells noted that possible reasons for the overal
decrease Tay inchude the increasmg costs of litigation, as well
as the general lessening of Charter liligation as the Courts have
addressed many Charter Issues.

+ The Chief Tustice noted that the Court of Appeal’s Docket is in
reasonably good shape, and has improved significantly over
the past several years. Pariies attending at the Court on an
applications day can expect their zppea) to be heard within
that month or the following month.

« Tn terms of outstanding decisions, Chief Justice Wells advised
that as of the date of his address, the Court had only three oul
standing judgements for cases that had not been heard in
February, 2004,

Chief Justice Wells advised the reasons for the CouTt's SWECEES
in dimirishing the delay in Telense of reserved judgments
incdude the rules changes that introdnced a "deemed abandon-
ment” rule. The Chief Justice advised fhat while up until this
point in Hme, the Conrt has relaxed the requirements for rein-
stating appeals that were deemed sbandoned, practitioners
can expect that the Comrt’s approach in the future will see the
sules more strictly applied-

The cooperation of the bar was also noted as being a factor in
assisting the Court to clear the backlog of cases.

I the Chief Justice's view, the singly biggest factor that has
allowed the Conrt to greatly reduce the delay in releasing
reserved judgments has been the addition of 2 law clerks 1o the
Court of Appeal four years ago. The presence of the clerls
greaily rednces the need for judges to do research. Chief
Tustice Wells noted that as the law cigrks are nsuelly recerttJaw
séhool graduates, their resenrch skills are vary up-to-date, and
they can perform very effective and efficient research- Chyief

Justice Wells noted that the law clerks have been an jmportant
resguree for the Court,

Afler completing this overview of the status of the Court of
Appeal, Chief Justice Wells then addressed four specific points he
wished to bring to the Bar's attention.

Four poinis o address with the profession:
1. Location of Court Sithngs

“The Court of Appeal has only ever sat in 5i- Jotm's. The Court
has never had requests o 5if anywhere else. In receat years,
tho Court has noticed a decrease in the number of appeals orig-
inating in Westen Newfountland and Labradon In 1999, for
instance, 154% of appeals originated in Western
Newfoundland, while in 2003, anly 6.8% of appeals originated
there, Chief Justice Wells surmnised that patt of Hhe reason for
the decrease conld be the cost and inconvenience of attending
at the Court of Appeat in St. John’s- If cost and inconvenience
are fartors i arcessing the Court of Appeal, the Court must do
something about it.

The Court is concerned about this partictiiar issne and sug-
gests that one practical solution may be to have the Court sitin
SWestern Newfoundland o hear appezls, if pracitioners wish.
Such sittings would notbe on an ad hoe basis, but would occur
at specific times in the year. The Court has only ever sat in 5t.
Johm's and. the Cougt is nol sceking to make & change Imt are
prepared tn 4o SO, Chief Justice Welis indicaled that the Covrts
world leave it entirely ko the profession to respond and invite
memmbers of he CBA - NL Branch to sdvise the Conrts if hear-
ing Westsmn Newfaundland appeals in Corner Brook is pre-
femred then the profession. shonld work together with the
Courts to have it implemented.

Tn addition, the Chief Justice noted that it may be costly and
inconverient for connsel outside of St. John's to appear in the
Court of Appeal on applications days in order to obtain hear-
ing dates. The Chief Tustice suggesied that the court consider
an eltermative process to 52t dates, for instance, by teleconfer-
ence.

2. Mediation Services

The Court is moving towards offering mediation services
where parties wish to avail of it. Such mediation services may

e
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be made available to parties now by conacking the Chief
Tuskice, but the Cowrt is looking at & ymore formal process.
Mediation services should be available at an early stage in the
proceeding, and may be available even prior to the filing of the
transeript from the court below, if the parties choose. This
would be &n entirely voluntary process, and would be iniro-
cuced on a mote formal basis only if partes and the profession:
want to sec it happen.

The rationale for this move is to address the growing cost of it
igation, and the growing number of self-represenied litigants.

The Court s contemplating a Practice Note on this issue, but
for now, parties can contact the Chief Justice’s office.

. Reasstssment of the Rules for the Court of Appeal

Approximately one year agor Chief Justice Green was involved
in an effort to restructure the Family Court Rules. One of the
obstacles faced in this Tule restrachiring was the fact that e
rules are used generally by the Court of Appeal. Proposed
changes to he rules had repercussions for the Court of Appeal.

Tt was agreed at that tome fhat it may be preferable to have
stand-alone Court of Appesl Rules. The Courl is in the pre-
Pminary stages of looking at this, and plans to have wide-
spread consultation prior to any Tule changes.

Chief Justice Wells invited an garly response from profession
on the following rules issues:

a) Transcripts

Chief Justice Wells noted thet the present wait for tran-
seripts can result in inordinate delays, especiatly in criminal
cases. Chief Justice Wells noted that obtaining transcripts
can sometimes take as long as a year OF eighteen months.
This can become a facior in Aslkov applications.

The Court also noted that the cost of manscripts can be sig-
mificant for litigants, especially when you consider [hat
appeals are somefimes abandoned, and judges often donol
need to rcad evety word of framseripts in deciding an
appeal. Chief Justice Welis nioted that if seems MEHECESFATY
1o produce 3200 pages of transcript when counse] will enly
be referring to 23 of those pages-

The present transcTipt approach increzses Hme delays, and
increases costs to litigants and to government. There st
be a better approach.

One alternative suggestion: when parties file their Notice of
Appeal, the Cowrt below wonild produce a copy of the disc
or tape of the procesdings 0 all parties, and counsel could
have transeribed only those parts of the recording that the
appeal require.

The Court is looking for fecdback from the profession on
this or ulternate suggestions regarding transcripls.

b) Custody Appeils

The Court is lopking at converting ils present practice with
sespect 10 custody appeals into @ Tule. The present practice
iz that if 30 days pass with no action on a custody appeal,
the Deputy Regislrar calls counsel involved to inquire as t¢
the reason for the delay. The Court would prefer fhe Rules

be changed to allow the Deputy RegISTENMPERS &pe mat
{er forward, either after 30 days or upon eoiml;\i ware of

informaton affecting

the case. 'The Courtoias 3 particular

responsibility © children, and delays in cuptody cases ave

unacceprable-

The Cotrt is seeling the profession’s inputon this jssue, and is
ppen fo alternaie suggestions.

4. Electronic Case Repotis

Chief justice Wells began with an apology and cxplanation for
delay in responding; flly to the CBA's lefter regarding the
Court of Appeal's practice note addressing the use of electron-
ic versions of case reports.

Chiief Justice Wells rioted that the Court must use official or

semmi-official citations in

jte judgemerts. Bleckronic citations

are niot generally acceptable uniess the decision has not yet
been ofnerwise reported, in which case the courl ran nse the

ymiform citation.

Tre cifficulty for the Courtis thatit cannot, in writing its deci-
cions, cite an official report if the court has nol seen that report.
Oftery, there ate differences between fhe electronic teport and
fhe official Teport, Sometimes, evert paragraph rumbers differ.
The court nezds a high Jevel of confidence in the aceuracy of ts

cimtions, snd quotalions

Up vntil recenty, the Court belisved it could address this by
sllowing connsel Lo use paragraph references 10 electranic ver-

sions of cases from various

TepOTlers, mduding the NLFPEIR, the

SCC (SCR's), the DLR's, and CCC. The Court of Appeal had
copies of the actual reporters in the cowts lbrary, and could
check the Teporter where NEcessary. Unfortunately, Goverroment
has cancelle the Court's subscriptions to the DLR's and CCC's,
sithough the Department of Justice Wbrary presently has corrent
subseriptions to both reporter series. Cnief Justice Wells advised
inat he 15 awsiting a reply from the Department of Justice and is
hopehu! a sclulign can be found. (Chiaf Justice Wells has since
advised that the cancelled subscriptions have been Teinstated.)

Chief Justice Weils also o

ted that one of the law clerk’s terms

gxpirad on Januery 7. In Detobes, the Court requested approval
to advertise for the position, but the request was denied. The
Court was advised that hiring was frozen. The Court then

inquired a3 to whether the

clerk’s contract could be extended {as

has occurred with dlerks in the past) but was advised that the con-
fract renewal was frozen too. Since January, then, the Coart of
Appeal has had only one derk. Chief Tustice Wells has written to
the Deparment about this, and is hopeful there willbe & resolu-
tion soon. (Chiel Justice Wells now advised that filling the vacan-
¢y in the dlerk’s position has elso beert approved.)

The Chicf Justice concluded his remarks by advising that the put-
pose of his speech was to advise as to initiatives the court 1s con-
sidering, to seek the profession’s mput, ant to explain the delay

in responding fo the CBA’s lelter regarding the use of electronic

cases. The Court is facing some gxtermal Pressures as putlined in
fhe Chief Justice’s remarks, and any assistance oI input the CBA

and its members can provi

de would be welcomed.

__——___,,_.-._—_.""_-n—'-——"‘—'__"*—_
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Information provided to the Commission by Supreme Court of Newfoundland and
Labrador (Tudicial Centre- St. John’s) Court Reporters office with respect to the
 preparation of franscripts.

In 1988 the positions of conrt clerk and court reporter weze two separate
positions. During trials, one court clerk and one court teporter would be present
in court, The court reporter was solely responsible for transcribing and shorthand.

At fhat time, there were 12 court reporters on staff, one supervisor and 11 .
persons whe were dedicated to franscription only.

' In 1088 additional transcriptionists were hired and overtime was approved for

staff to assist with the preparation of transcripts.

In 1990, a new tape recording and transcribing system eliminated the use of court
reporters in the court room.

From 1991- 2003 the positions of court reporter and court clerk were combined
so that the same individuals performed fhe fanctions of both positions and were
responsible for both elerking duties and preparation of transeripis.

Tn 2003 there are 8 court reporters, including the assigiant deputy registrar, on
staff. One of the 8 was contracied for, and dedicated solely for the preparation of
one specific transcript, Five are responsible for both clerking and transcribing.
One person is dedicated o the digital recording system.

Tn 2002- 2003, a digital recording system was instalied. The public accessibility
of this system can negate the need for some transcripts thereby decreasing the
waiting period for other transcripts. This decrease is majnly evident in civil cases.

Civil franseripts, if needed, are often prepared bjr outside agencies as criminal
transcripts are given priority and therefore their waiting time is quite lengthy.

Duting the summer months when court ig not in session, more time can be
devoted to transcripts however, most staff are also talding annual leave at this

time.

When a judge orders an expedited franscript, staff are insirocted to concentrate on
{he transeripts apd it takes priority over other dties. If there are several orders

for expedited trangeripts at one time, eifher one is prepared after another or &
number of staff prepare them simultaneously.

Expedited transcripts are prepared first and ofhers are prepared in order of the
date 2 Tequest was received by the court reperters office. They are prepared when
fhe court reportet is not in court performing clerking duties. :
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Currently, there are 12 outstanding criminal trial transcripts to be prepared and or
completed. Two of the 12 have been started, one of which is the specific case
referred 1o above which has its own transcriber assigned fo it, The second is a
transoript of 2 32 day trial for which a request was made on October 30, 2002.
Transcription of this case was compmenced recently.

The use of the digital recording system has no impact on the time it takes to

prepare a transeript. Generally, each day in court requires 3 1o 4 days of
transeribing by someone doing it full timne and to the exclusion of any other

duties.
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Information provided to the Commission by the Provincial Court of Newfoundland and
L abrador with respect to the preparation of transcripis.

-

Tn 1989 a Court Reporter Overload System was smplemented to deal with the
backlog in franseript requests.

Between 1989 and 1996 there were 6 persons throughout the province dedicated to
transeyipt preparation through the Court Reporter Overload System.

In 1996, those 6 positions were terminated due to budget cutbacks.

Since 1996 faere have beenno positions dedicated to {ranseript preparation.
Transeripts ate prepared by court clerles when they are not perforining clerking duties.
Until recently siaff worked overtime, for fime off in liew, to prepare franscripts.
However, fhis is no longer the practice because stafl have been accumulating

overtime but unable to use it. To date, the nnused overtime hours equates to 2.5 foll .

fime staff persons.

Tn 9002-2003, a digital recording system was installed at Provincial Court, however, |
this has no impact on the time required for franscript preparation, -

Preliminary Inquiry and trial franscripts required for appeal are given priority.

Until recently, Orders for Expedited transcripts are done before any others. However,
ihe court has been unable to abide by the last two Orders due to staff shortage.

Crnrently, there are two D psitibns in judicial centres outside St. J phn’s for court
clerks that are vacant and will not be filled in the foreseeabls futnre and 2 request for
o full fime staff in St. John’s bas been denied. o

Provincial Court currently has 43 outstanding {ranscripts awaiting prelﬁaraﬁou. These
43 outstanding transeripts total 56 days of court proceedings. Generally, it tales 4

" days to transcribe one day in court.
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February 15, 1994

Sgt R. Morgan

NCO i/e Identification Section
Royal Nfld Constabulary

St. Johm's, Nfild

Re: R vs Gregory Parsons
First Degree Murder

- Sir:

Over the past three years, I have been directly involved with this file and during the
course of the trial, 2 number of issues have been identified and need to be addressed. Some
are obvious, more are common sense, and others have been commented on by the various
experts that have been called as witnesses to testify at the trial.

These matters directly relate to problems that surfaced during the investigation, and
" identify deficiencies in our section that caused some of these problems.

The two main concerns were:
L Why did the police not find any footprints of the suspect on the blood-covered floor?

2. We had one photograph that depicted bloodstains differently than the others but
when all the photos were entered as evidence, the court was told they all accurately
. represent the scene as the photographer saw it. How could this be allowed to happen

and how can we prevent it from recurring in the future?

Other concerns were the lack of fingerprints found anywhere in the house, problems
identified in our photo processing quality controls, and lack of supervision and planning in
our approach to the crime scene.
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2
L No footprints found in the bathroom by the crime scene investigators.
- There should always be footwear impressions of the person responsible
FOD*”‘[:':;.» somewhere on the floor, especially in this case where there was a blood

transfer medium everywhere. Although the scene was severely contaminated,
there should still be partial impressions remaining. After ali, most positive
Bloodstam. zrua—tssk  footwear identifications aren’t made with complete footprints.

5..-@,:.!.5-[5

& Focpon Erstmiad.  NO elimination fingerprints or footwear impressions were ever taken from the
people at the scene including firemen, medical attendants, police officers and
civilians. There weren’t even any impressions made of the footwear seized
during the course of the investigation.

R ———

S—fﬁgﬁm;—m - This section has never put any effort into developing impressions in blood.
Tt rea There is no reference material available to the technicians. There is no one
T with any training in bloodstain analysis, or detection and enhancement of

bloodstains. Other than the recently obtained luminol, there are no chemicals
candes or equipment available for detection and enhancement of bloodstains.
meEngum—o Bavuey
m::t& - We only have bits and pieces of equipment available to record a bloodstain
2 Ehnren o scene for consultation. We don’t have all the required equipment if the

bloodstain analysts are unavailable from Halifax and advise us to record it
ourselves and forward the photos for an interpretation. We should have a kit
prepared and ready for usage at short notice.

A photo flash records more bloodstain detail than the naked eye can see
under normal light conditions. In this case, it made us look bad and
neglectful. This only stresses the need for a kit with different light sources
(light temperatures and intensities) to use in searching major crime scenes.
This kit should also be prepared and ready for usage at short notice.

prters (08 mcie .
e - =
titr éumn\q 45‘)

£
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LT~ T ™ QH_AE%DR.SFBD\’;
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' - A 105 micro lens could have prevented some of the problems photographing

the scene. Tt would have permitted Sgt Tilley to take his cleseup photographs
without having to take as many steps in the bathroom. This lens is also
recommended by the Canadian Police College for photographing assault
victims because you don’t have to get inside their personal space to take

close-ups.
%‘:‘::i‘f“:uw - Officer Protection Suits are being used by all other police forces when
™ asLo investipating crime scenes where there is any amount of bloodletting. These
Clowea . suits consist of disposable coveralls with hoods, disposable ligh top boots,

rubber gloves and small particle masks.




ANNEX 8
Page 384

2. The problems with the photographs arose when one photograph that was a
photographic anominaly we entered as an accurate representation of the scene.

Are photos really an accurate representation of the scene? No. Because of the
difference in light temperature, it actually shows different detail. This opens
a legal argument because in order to have photographs admitted into
evidence, we have to be able to state that they are an accurate representation
of the subject ag it appeared.

The photographs weren’t scrutinized before they were entered. X they were,
the abnormal photo which has caused most of the problems would have been
disregarded by the photographer and there would not have been a problem.
This is probably due to a number of reasons; the high number of photos, lack
of available time, transfer of the photographer, manpower restraints, etc, In
this case, the photographer played no part in selecting which photos io
present in court. '

3. Processing problems arose when similar photographs were entered, showing different
densities, colorations, and contents.

Reghe-cae -
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Extra photos had to be prepared and the RNC Identification Section couldn’t
provide them in time due to the short notice and manpower restraints.
Consequently, some of the same photographs were reprinted at Foto One.
They use a different processing method therefore they had slightly different
formats and coloration.-

Our photo lab processing area uses florescent lighting which is not the proper
lighting to visually inspect and analyze photographs and negatives during
processing to correct for proper densities and colour balance.

Control strips aren’t being used or retained for future reference. Should a
question arise in court about the quality of the processing, they can be pulled
from file and the issue satisfied without having to call experts.

Exhibits should be seized at all major crime scenss to show predominant

colours, eg. carpet, flooring, paint from walls, or wall paper. This way, the

photos can be colour balanced to be as accurate as possible.
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Certain photographs should be printed "full frame"” showing the sprockets,
edge, negative number and film type. This eliminates the suspicions of hiding
things at crime scenes by cropping the photographs. It also shows the court
which negative was printed when there are more than one exposure of the
same negative. Provided the photographs are properly composed, full frame
photos look better for technical type photographs and seem to have a greater
impact on the court and jury.

4. There was only one partial fingerprint found at the scene.

SRy
C\-@MLCF&D
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There should have at least been prints of the deceased, seeing she lived there.
There were also firefighters, medical attendants, civilians and police officers
present, some of them had to leave fingerprints somewhere. Although the
house was quite clean, this seems to indicate a some type of a problem.

We should have a look at the techniques we use to fingerprint major crime
scenes and give consideration to methods other than fingerprint powders.

Fingerprint techniques used at all major crime scenes should be selected to
ensure the greatest probability of results, not the least amount of damage we

will do to the scene.

‘-_-—'—_-"—vl
Tl FREmE . No consideration was given to fingerprint the remains of the
M g P'_Eﬁ_.{emth-e . q- . :
o e T e e deceased. There was some indication of cleaning up after the fit
s of rage was over so he had to touch it somewhere.
__—_—-_-\-— .
5. There was no indication of the date and time each roll of film was taken

fue wpemarieh
emeP s -

Each roll of film should be dated, timed, and contain the file # location, and
a colour chart.

Tt would also make it possible to file all the photographic
contact sheets chronologically and with no suggestions of error.

6. A 35 mm format camera is not suitable for examination quality photographs.

For examination quality photographs, a medium or large format camera
should be used. '
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For examina ._n gquality photograp s, professional film should
also be used instead of the bulk purchased, cheeper prlced film
normally used by this section.

For examination quality photographs taken with a medium or
large format camera, proper lighting techniques must be used.
eg. 45 degree lighting from two light sources to provide even
exposure and eliminate hot spots.

A medium format camera should be used for all bloodstain pattern analysis.
At present we don't have a lens for our medium format camera that will

allow us to focus at short distances. Some type of "micro" lens and extender
is required for technical 1:1 or 1:2 photographs. -

T. During this trial, we were requested to provide copies of negatives to the defense.

If the defense applied to the court to obtain the original negatives, the Judge
could rule that we provide them to the defense.

In this case, we provided copies of reprints or second generation negatives.
This satisfied the defenseuntil partway through the trial. They realized there
was a loss of a certain amount of detail and increased difficulties processing
reprints from these negatives.

It wouldn't be prudent to provide our negatives to the defense so we should
research and utilize some method to reproduce accurate copies of negatives.
I doubt the defense would make this mistake the next time.

8. Lack of planning, supervision and team effort in relation to the investigation

The crime scene should be left almost entirely to the Identification personnel.
There is no need for anyone else other then the main investigator and the
exhibit person to be there. Any evidence from the scene would be entered by
the crime scene team.

The crime scene examination should be done in close consnltation with the
main investigator. At the start of this case, debriefings were scheduled
without notifying Identification personnel. Besides finding direct evidence to
link a suspect to a crime, -the scene investigation also corroborates or
disproves various aspects of statements provided by the witnesses or
suspect(s), It can also identify routes for the investigation to follow.
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- Examination and recording of this crime scene was basically left to a
technician with 6 months identification experience and no major crime scene
exposure.
- An Tdentification supervisor should be appointed and responsible for all

major crime scenes, either a Sergeant or a identification technician with an
acceptable level of competence. In this case there was a sergeant but once the
scene was released, he didn’t seem to have any further involvement. He
wasn’t involved with court preparation nor did he have much evidence to
offer. The scene supervisor should be the most experienced of the crime scene
team and should be required to enter most of the observations and
conclusions concerning the crime scene examination in court. He should co-
ordinate the crime scene investigation and be accountable for its success or
failure. He should be involved with the court preparation and trial until all
the identification evidence is finished.

There was no debriefing at the conclusion of this file to discuss the problems
that came up. There was no effort to identify our weaknesses and deficiencies
so they could be addressed and their recurrence eliminated.

This report is only a summary of some of the problems which surfaced during this
investigation relating to deficiencies within the Identification Section. It is not submitted
to assess individual blame but to identify problems, increase our efficiency and prevent
future embarrassment to the Royal Newfoundland Constabulary.

Please feel free to discuss any concerns associated to this report with the undersigned
at your earliest convenience.

Respectfully submitted,

ijfﬁq_/—

CONSTABLE KARL PIERCEY
#322
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Office of the Chief of Police

November 4, 2005

The Right Honourable Antonio Lamer, P.C., C.C,, C.D.
Commission of Inquiry

P. 0. Box 8700

St. John’s, NL

A1B 4J6

Dear Commissioner Lamer:

During the testimony of Deputy Chief Robert Johnston on June 6, 2005 he made
reference to a policy which was being contemplated to address the police-crownh
relationship. ] wish to advise that a new policy has now been drafted which has
been endorsed by both agencies as per the attached letter from Mr. Thomas Milis,

Director of Public Prosecutions.

| am pleased to forward a copy to the Inquiry for its considerafion.

spectfilly,

k. e

PAUL NOBLE

Legal Counsel &

i/c Professional Standards Bureau

attach.

cc:  Executive Commitiee
Mr. Thomas Mills
Ms. Sharon Thenholm

Address 2l correspondence to the Office of the Chief of Police
Fort Townshend, St. John's, Newfoundland and Labrador, Canada, A1C 2G2
Telephone (709) 729-8333, Facsimile (709) 729-6214




Page 389

GOVERNMENT OF
NEWFOUNDLAND AND LABRADOR

Departmeut ﬂf Justice
Office of the Director of

- Public Erosecutmns

November 1, 2005

‘Deputy Chief Robert J olmston

Royal Newfoundland Constabulary
1 Fort Townshend - :
St T olm"s, NL

Dear Sli'
RE Pohce—Crown Relatlonshlp

. Thank y@u for the most recent draﬁ of tiis document. I agree Wlﬂl the
contents and am grataful for the opportumity to coilaboraie on this doc‘ument

T think'it w111 goa h_)ng way towards cianfymg the relahcnsblp.

“Yours Smcerely,

@ A“*““’%
Thomas G: Milis~ .

Director of Public
Prosecutions

~TGM/dmo

‘_” 4’*‘ Floor, E.ast 13]&::‘!:.1 Cpnfcderanon Buﬁdmg, P.O. Box 8700, St John's, ‘chfoundiand and Labrador A1 B

416 -
Telephone{709) 729-2868 Pncsmul\: ('?09‘1 729- ’1"9
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POLICE - CROWN RELATIONSHIP
1. General:

The role of police must remain distinet from (while cooperative with) that of Crown
Atiorneys (both Provincial and Federal). Case law has recognized that both entities
operate in 2n environment of mutual independence, However it is understood that
maintenance of cooperative and effective communication between police and the Crown
is essential to the proper administration of justice in Newfoundland and Labrador.
Despite this, the policing function (investigation and law enforcement) is fundamentally
distinet from the prosecuting function. The following chapter provides members of the
Royal Newfoundland Constabulary with direction regarding their official deelings with
boil Provincial and Federal Crown Attorneys.

2. Responsibilities of fie Police and Crown in Tuvestigations:

Although if is appropriate and necessary that pelice shall seek. lega] opinions from Crown
Attorneys, it must be emphasized that these opinions are understoed in proper context. It
is neither the role nor function of the Crown to direct police operations in any manner.

a) In Newfoundland and Labrador, the pelice have exclusive responsibility for
the conduct of investipations up to the laying of charges in court (while pre-
chargs screening by Crown Attorneys oceurs in other provinees, it does not
oceur in this province. Consequently, care must be teken when Jooking at
anthorities, practices, and case law from other provinces). In the investigative
stage the Crown will only be in an advisory role. In these circumstances the
advice provided by a Crown Attorney will be limited to legal advice on
specific 1egal issues only. The Crown Attorney will not provide advice on
investigative strategy or any other such issues. Under no circumstances will
any investigative decisions be abrogated to the Crown prier to the laying of
‘charges. All charging decisions rest with the police.

b) Once a charge has been laid full responsibility and contral of the case rests
with the Crown. All decisions, including whether or not io proceed witha
prosecution, become the exclusive domain of the Crown. The tole of the
police at this point is simply supporiive, at the discretion of the Crown
Attomey, The Crown Attorney may request that further investigation take
place and that in the absence of that further investigation the Crown Attorney
may decide not to prosecute,

¢} Incertain circumstances, particularly in complex or challenging investigations
(e.g., undercover investigations, wiretap investigaticns), the Director of Public
Prosecutions may be called upon through the Commanding Officer of the
Criminal Investigation Division, to identify a Crown Attorney to provide
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specific and ongoing legal advice in an {nvestigation. Generally, a Crown
Attornay wlho has been involved in the investigative phase of en investigetion
will not be involved in the prosecution once a charge has been laid.

3. Obiaining Legal Advice from the Crown:

Polics officers need to be aware of the protocol for seeking lega! advice from Crown
Attorneys,

a) All requests for legal advice from the Crown shall be in writing wheré

© practiceble and channeled through the member’s supervisor. Only under
exigent circumstances shall a member seek legal advice orally, In such cases
the request will be provided to the Crown in writing at the first availzbie
opporiunity.

1) All legel advice from Crown Attorneys, whether oral or ir: wrifing, is solicifor
— client privileged, meaning that it is not subject to disclosure.

¢) All legal advice from Crown Attorneys shall be documentsd and clsarly
marked as ‘Privileged Legal Advice® and not included in disclosure materials.
The existenice of such material must be made known to the Crown Attorney
handling the case.

d) Individual members of the Royal Newfoundland Constabuiary do not enjoy
solicitar — client privilege when receiving legal advice relating to thelr police
duties. It is the Royal Newfoundland Constabulery as an orgenization that
represents the ‘client’ in these circumstances. Only the Chief of Police or
his/her designate may waive solicitor — client privilage on behalf of the Royal
Newfoundland Constabulary. This means that individual members of the RNC
may not waive solicitor — client privilege by their own initiative.

€) As soon as is practical after 2 charge has been laid, the investigator shall
congult the Crown Attorney and RNC Legal Counsel regarding atty potential
issnes with respect to waiver or non-waiver of solicitor — client privilsge.

) Members of the Royal Newfoundland Constabulary may consult with RINC
Legal Counsel at any time for general advice, information, or case law.
However, legal advice respecting specific investigations must be referred to a
Crown Attorney.

4. Police Complaint Investigations:

In cases of police complaint investigations, 2ll requests for information from Crown
| Attorneys should be directed to the RNC Legal Counsel who will refer the request
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directly to the Director of Public Prosecutions. Under no circumstances should the
individual investigator make such a request to an individual Crown Attorney.

5. Disputes or Disagreements:

In order to ensure engoing chapnels of communication, the Deputy Chief of Police
(Criminal Operations), or his Gesignate, shall meet with the Direcior of Public
Prosecitions, or his designate, on a quarterly besis. This RNC - Crown Liajsen
Commitiee shall deal with any dispute or disagresment arising from this policy.
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Systemic Issues
Report and Submissions
Commission of Inquiry

‘May 20,2005
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Systemic Issues - Royal Newfoundiand Constabuiary

3.10 Polygraph

It has been frequently stated that the polygraph is a valuable investigative
tool. From a police perspective there is a great deal oftruth 1o this statement.
However, it is notjust the results of the test itself which may be considered

useful in an investigation.

Most police officers who are identified to undergo training as polygraph
examiners are usually selected on the basis of their interviewing skills. This

19 .
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is because in addition to the actual testing component the polygraph
examination also includes significant pre and post polygraph interaction with
the examiner. Itis the entire process,with an emphasis on the interviews, that
can yield much in the way of vaiuable information to assist police in their
investigations. '

The process consists of the pre-test, which is the time an examiner spends
developing a rapport with the subject focusing on making him or her feel at
ease -this typically lasts for about an hour to an hour and half. During this

time the subject is asked to give his/her side of the story, the operation ofthe

instrument is explained and the questionsto be asked are reviewed. The next

phase is the in-test during which the instrument is attachedto the subject, the -

questions are asked and the physiological data is collected.

The third component is the post-testphase. This phase involves an interview
between the subject and the examiner. If the results of the fest are "no
deception indicated” (ND!) then a brief discussion about the process takes
place with an opportunity for the subject to ask questions and subsequently
the interview is ended. A result of “deception indicated” {DI) will usually be
followed up with an interview that is considered to be an interrogation. This
entire process is always video taped from the beginning to the end. A
polygraph test must never be conducted if video taping is unavailable.

Furthermore, a polygraph examination should never be conducted after an
interview or interrogationwith an investigator. Nor should an investigatorwho
is trained as an operator fulfill both roles.

<We are also mindful of the valuable recommendations in relation to the

polygraph found within the Kaufman Commission on the Proceedings
Involving Guy Pau! Morin (recommendation 1 13) as follows:

Police officers should betrained as tothe appropriateuse of, and
limitations upon, polygraph resuits. Undue reliance on polygraph
results can misdirect an investigation. The polygraph is merely
another investigative tool. Accordingly, it is no substitute for full
and complete investigation. Officers should be cautious about

20
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making decisions about the direction of a case exclusively based
upon poiygraph results. |

The RNC currently hastwo experienced polygraphexaminerswithin its ranks.
Athird memberwas recentlyirained. All RNC polygraph examiners have been
trained through the Canadian Police College.

The CanadianAssociation of Police Polygraphists should be utilized as
a governing body which can periodically audit results of polygraph
examinations to ensure high professionalstandards andreliable results
are maintained.

3.11 Profiling

Offender profiling (also referredto as psychologicalprofiling, criminal profiling,
criminalinvestigativeanalysis and criminal personality profiling), isthe subject
of considerable academic debate regarding its value as an investigative
technique. There are several major issues being debated, one is whether
profiling is an art or a science. Some practitioners of profiling readily admit -
thatwhat they practice is an art, and that their observations are largely based
on clinicaljudgements. This raises important issues that must be considered
by a major case manager who may consider using a profile in a criminal
investigation. One issue is whether or not profiling actuallyworks. There has
beenvery little empirical research regarding the validity of profiling methods.
Most publishedaccounts of profilingare based on common sense arguments
with no reference to empirical data, for example, anecdotes are frequently
used to illustrate examples of profiling validity. Empirical research has not
been encouraging, as research illustrates that profiler's judgements are no
more accurate than lay people; and the accuracy of actuarial approaches
appear to be limited o predictions based on simple base rates. Cautionneeds
to be exercised by case managers who incorporate offender profiling into
criminal investigation, simply because of the potential for problems that may
arise due to the perceived "expert’ nature of these reports. At best, an
offender profile can only provide ambiguous information to a criminal
investigation. Profiles are sufficiently general so that they will match many
individuals in a community, and rarely (if ever) would a profile describe a
specific offender. Therefore,improperly using a profileto prioritize or eliminate

21
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RN.C. FILE# 93-13132

The following is the statement of _Cindv Tosephine Youne lives at _194 Empire Avemie,
St Iohn’s. NF and was born on the 4th day of _August 1983,

Statement taken af RN.C. - 1O, on the _12 day of June 1993 at 1237 J/pm.
Who do you live with @ 194 Empire Avenue?

Mom and Tyrone

What is your mom’s name?

Brenda Young.

Who is Tyrone?

My brother,

How old is Tyrdne?

He’s four,

Do yoeu go to school?

Yup, Seventh Day Adventist.

Do vou like school?

Yes.

What do you like about school?

My friends go there. I like some of the homework too.

‘What are your friend’s names?

Jenmifer Lahey, Ashley Upshail, Naomie Curlet and Martina Coffey.
What grade are you in?

Grade four.

Who is your teacher?

Mrs. Pearcey. She’s the principal.

Can you tell me what time you got up from bed yesterday merning?
] got up around 7:00 a.m. and got ready for school.

‘Whe was @ your home?

My mom and Randy and Tyrone and me.

Who is Randy?

Randy Druken.
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How do you know Randy Druken?
Mom used to go out with him.
Does she still go out with him?
No.

How do you know?
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*Cause they don’t sleep in the same bed or nothing, ‘Whenever he sleeps over, he stays

on the conch *cause he stays on the couch and sometimes when T getup in the morming,

that's where he is.

Are there other times when he sleeps somewhere else in your house?
No, hejust sleeps on the couch.

Did you go to school yesterday?

Yes.

Where were Mom, Tyrone and Randy when you were getting ready for school?

Mommy was in the chair by the phone watching tv and Randy was sleeping on the

couch, Tyrone was in the kitchen having brealcfast.

What time did you go to school?

8:30 a.m.

What was your Mom doing?

Getting Tyrone ready for Day Care.

How did you get to school?

1 walked with my friend Ashley. Shejust lives three houses away.
Do you kmow what day of the week it was yesterday?

Friday.

Where does Tyrone attend Day Care?

Up by Tim Horton's - Litile People’s Workshop.

How does Tyrone get o Day Care?

Bus.

Does your Mom drive him there sometimes?

Maybe if he's sick in the moming and better in the afternoon.

Does you Mom have a car?
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Yes.

Do you know what kind of car it is?

No, but it's white and has rust spots on it.
How meny doors does the ez have?

Two.

What time do you have lumch break @ your school?
12:15p.m.
What did you do for lunch yesterday?
T went home for lunch and had a sandwich.
Who was home?
Randy.
‘What was he doing?
Watching f.v.
Was he dressed?
Yes. 1 think he had on jeans and a white and black top.
Where was your Mom?
Randy said she was out shopping,
Was your Mom's car gone?
Yup. She normally parks on front but sometimes on the back too.
Did Randy say anything else to you?
"No, just bye and then I went back.

What time did you go back 1o school?

P O > 0 P O > O p O B O O PO F O P o e

1 went back around 12:50 p.m. and played outside and a few minutes after that, the bell
rang. '

What subjects did you do in the afternoon?

Math corrections, health, we played a few games and Mrs. Pearcey tead a story.
What time did you finish school in the aftemoon?

Around 3:30 p.m,

Qo L P o

After school, what did you do?
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A. I came home and put my bag in my room and then went out and played with my
friends.

Who was home when you got home from school?

Randy.

What was he doing?

Watching tv.

Was your Mom or Tyrone home?

No.

Where did you play?

o P o rFr P » P

Around my door and we were skipping. Then me and Ashiey went up by Mary
Brown’s on Freshwater Road and played with a couple of her friends, Catherine and -
Nicole. Then we played by the school and then went down by Ashley’s house and
played for a while. Then we went to the store and came back snd Cathéerine and
Nicole had to go home. Me and Ashley skipped and played ball for a while and
Mom called me in for supper around 6:00 p.m.

Q.  Then what happened?

A Mom came up around 9:00 p.m. and she started watching a movie in the living room.

T had the same movie on in my Mommy’s Toom and it was a movie about a man whe
left his wife for another lady. The wife came in and started spray painting things and

breaking plates and glasses and that.

Q. Did you go out in the living room with your Mom and Randy?
A, No.

Q.  Why not?

A.

*Canse | was afraid Mom would put me to bed. I did go out to look @ the Herald
and Mommy said my eyes looked tired and she told me to go to bed. Twent to béd
and then 1 could hear them putting their boots cn qut by the bathroom where the
closet was. Mom was taking Randy home.

Q.  How doyou kmow your Mom was teking Randy home?

A, Cause when [ got home from schoo] that afternoon, Randy told me he wasn’t

sleeping over when I asked him if he was.
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Q.  Did you Mom or Randy come in and talk to you?

A No.

Q. Did they say good-bye?

A, No.

Q. How da you know that they left?

A 'Cause I could hear the two of them walking down the stéirs to leave.

Q.  While the movie ﬁas on and your Mom and Randy were in the living room, did yon
hear them talking?

A, They were talking and saying what was going to happen next in the movie.

Q. Did you hear them say anything else to each other?

A No.

Q.  What did you do after you heard them walking down the stairs?

A I turned my tv o1 for a few minutes and there was something on about 2 PC Election
and then I fumed my radio on and put a Samantha Fox tape on. [ turned my tv off
and got in bed and then 1 fell asleep - it was going on 10:00 p.m.

Q.  Did you see or hear your Mom come back?

A. Ne.

Q. What do you remember next?

A. T heard 2 hig hang and T thought it was the coffee table knocked over because I
thought it might be Mom sleepwalking or something. She was saying, "no, ne, Cindy,
leave me aloné, feave me alone" and 1 could hear another voice say once or twice,
"be quiet Brenda'.

Did you know who the other voice was?

No. 1t wasn't a familiar voice. [ never heard it before.

Was it 2 woman's voice or a man's voice?

It sounded like a man's voice. It sounded like a scft voice.

Are you certain you never heard your Mom return home?

I'm sure.

After you heard your Mom talking and the other voice, what did you do?
I went back to sle;ep.
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Did you go out to see what the big bang was?

No.

How close is your bedroom to where the coffee table was?

Not very far.

What do you remember next?

Tyrone woke me up shouting out, "Memmy, Mommy". Tlooked @ my clock and it
was 8:3% a.m. and I thought it was weird because Mom normally gets up and unlocks
his door and she didn't this time,

I went out to see where Mommy was and the coffee table was tipped over near the
kitchen and there was a broken glass by the coffee table. Mommy was lying on her
stomach and I just thought she was asleep. T went in and uniocked Tyrone's deor
and [ asked him if T could go in and play with him. He said "yes" and I was going
to play but instead T cleaned up the mess on his floor and I told him to stay in his

room 'cause I didn't want him to see things iipped cver and that.

1 went out and Mommy was lying on her stomach and she had a black blanket

covering ber from her waist down. I could see blood on her shoulder and some
blood near her chest dripping down. [ took the blanket off and saw some scratches
on her legs. 1 put the blanket down, I knew that sﬁe was dead. T went and called
911 and told them 1 saw my Mom dead on the floor and then I called my Nan. I
went to see if the doors were unlocked and the hack door was locked and so was the
Front one. 1 waited by the front donr- for the ambulance to come.

Does your Mom have any other friends that might sleep over?

No. just Randy and Lisa and her husband. Lisa LeGrow and his name if "Faouk™
Qwens.

Does your Mom have a boyfriend right now?

No. She said that she didn't want to go out with anyene else.

Why?

'Cause she didn't want to go fighting with anyone else. Her and Randy used fo fight

and argue about silly things.
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What do you think happened to your mom?

I think maybe she Lilled herself. I don't Imow.

Q
A
Q.  Eow doyou think she kifled herself?
A I think a kmife.

Q Why do you think she killed herself?

A \Cause she was under a lot of stress. She never had no Tuck with boyfriends and that

and she always had a lof to do.

Did you see anything else on the floor near your Mom?

o

A The cushions on the chesterfield were messed around znd the coffee table was
broken.
Q. Is the statement I read to you the same as you told Cst. Hogan?

A. Yes.

03.06-12 @ 1450 Hrs.
‘Witness: T.P. Hogan, Cst. Sgd: Cindy Yoyng

Baggs




ANNEX12
Page 404

1983 St. J. No. 5240

In the Supreme Court of New foundland
Trial Division

BETWEEN:
Her Majesty the Queen
AND:

Randolph Druken

VOLUME X

Transcript of proccedings heard bafore Mr. Justice Welis,

on the 24th day of January, A.D., 180885.

Mr. Wayne Gorman for the Crown
Mr. William Collins for the Accused




‘ " ANNEX 12
' Page 405

JANUARY 24, 1985
VOIR DIRE BEGINS

THE COURT: Thank you. Nou—v‘ gentiemen | indicated that | would give my
décision of the application at this time and [ am going to read it now, " |
haven't copies to give you at the moment because it's got to be proofread
asit weré, but after Iis given sometime later this afterncon or at the latest

tomorrow morning you will be able to have copies.
The accused is charged with murder and the Crown has applied to

refer as M.D, read to the jury as evidence under the provisions of Section

715 of the Criminal Code. The Crown also secks fo play to the jury a

sworrn video taped interview which the wiiness made on June 22, 1983.

The Issues raised by the application are:

a) if M.D. cannot now give evidence, is there a right either at
sommon-aw or under the provisions of Section Tﬁb‘, to play

or read the

have the evidence of a witness at the preliminary inguiry to whom [ will '
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video interview in addifion to the preliminary inquiry

evidence,

b)  under what circumstances does the use of the word "may"
in Subsection 1 of Section 715 authorize a judge to exclude
eit her videotaped or preliminary inquiry evidence, and what

constitutes concerns as to its relfiability;

¢)  when may the Gourt exercise a discretion to exclude all or
part of such evidence, should it find that its reception would
operate in a way that would infringe upon the accused's

right to a fair trial;

d)  doconsiderations of prejudicial effect versus probative value,

apply 1o determination under Section 715.

Evidence was heard in the absence of the jury, and in order to place
the matters at issue in context, | will refer also to other gvidence heard at

the trial. It is
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not to be inferred that In so doing | am making findings of fact.

Brenda Young was killed in her apariment in St. John's on the early
a.m. of June 13th, 1893. Herdeath was caused by multipie stab wounds
to the chest. Ms. Young's apartment which had until shortly before her
death shared with the accused, was in a block of four apartments in a
single building. M.D., who may be unable to give evidence now, lived

with her husband, har son and grandsor in a three bedroom apartment on

the ground floor immediately below Ms. Young. Her evidence at the

preliminary inguiry and In the sworn videotaped interview says that shs
was then 62 years old and in poor physical health. On the evening of
June 12th, 1983, she was at ho’rﬁe and for the most part confined to her
bed. A number of visitors, most of whom were family mermbers, came to
her home that evening but she was unable o participate in tha Tamily

gathering and remained in her bedroom.

W.D. was on,medicatidn‘a‘i the time and in addition to her regul -

regular medication took a sieeping pill around
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9:30 p.m. She awoke at about 12:55 a.m. on the 13th, by which time
all gueéts had left, and she, feeling that her earfier sleeping pill had worn
off, took another and returned to her bed at about 1:15 or 1:20 a.m. Her
husband was asleep in their bed, her son Patrick had gone to his room and
her grandson Patrick, Jr. aged "8, was lying on the chesterfield in the

living room watching T.V.

As she lay in bed before going to sleep, M.D, says that she heard
the footsteps of two people go up ihe stairs which led io Brenda Young's
apartment. She felt that one of the persons ascending the stairs was
Brenda Young. As soon as they reached the top of the stairs she heard
Brenda kick off her shoes, which she says she thought to be pumps or
shoes with high heels. At the same time shé says she heard Brenda say,
"don't do that no more Randy, don't do that no more". She said the

words were screamed at first, but that Branda's voice became lower until

there was compleie silence, sfter which she heard nothing more and w ent

to sleep.

The significance of the alleged use of the name
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"Randy" by Ms. Young is immediately obvious, because if accurate, it
laads to the inference that the accused was in the apariment at or about

the time that she was kilied.

There are nevertheless serious concemns raised by other evidence

both at trial and on the voir dire. Some of these ars:.

a) M.D.'s bedroom was at the back of the building and Brénda

Young's front stairs wers not over M.D.'s room’

b)  there is no evidence that her grandson who was in the living room,

or anyone else in the house, heard the volce of Brenda Young or

any other peréon;

c) Branda Young's next door neighbours In the upstairs apartment
were separated from her apartment only by an intetior wall. At the
time they were awaké and watching a movie. Thelr evidence is
that they heard no sound from the adjoining apartment until

sometime around 3:00 a.m. when h‘eard 3 sound like *furniture
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being dragged actoss the floor®, efther from Young's apartment or from

M.D.'s apartment below;

d)

a pedestrian passing on Empire Avenus shortly after 1:00 a.m. saw

a women who she had seen before, entéring the front docr of

" Brenda Young's apartment at about 1:05 or 1:10 2,m. At the same

time, a neighbour who was standing in her doorway a few fest
away frorﬁ Brenda Young's entrance, both saw and spoke to Ms,
Young whom she knew well, as sha entered the front door of her
apartment at approximately 1:05 or 1:10 a.m, Both witnesses say
that the women whom the neighbour idenfifies as Brenda Young,

w as alone;

at some time in the early mbming of June 13th, Brenda Young's
daughter C.Y., who was asleep in her bedroom in the Young
apartment, heard & loud bang which she thought was the cofiee
table being overturned, aﬁsr which she heard her mother's voice
referring to the. name "Randy". M.D.'s evidence makes no

refersnce to a bang;
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the evidence of a "crime scene” expett, is to the effect that there
was no evidence of violence or bleeding anywhere except on the
living room chesterfield and the living room carpet. The location of
these biood stains could lead one to infer that Ms. Young was
attacked and died while lying on the her chesterfield and that the

body was subseguently m oved onto the livingroom floor;

there is physical evidence that after entering her apartment, Brenda
Young changed into her nightgown and prepared to, or did in fact,
lie on the chesterfisld where she intended 1o sleep that night. In
addition to changing and prepari'ng for sieep, Brenda Young
apparently ate a meal which she had purchased a few moments

before at a Wendy's restaurant a short distance from har home.

Evidence of the forégo'ing matters will be evaluated by the jury

along with M.D.'s evidence, should it be read.
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The Crown has called Dr. Howard Strong, a fully qualified and
experienced psychiatrist. Dr. Strong assessed M.D. in May of 1994 and
again shorily before coming to Court and on a third oceasion during the

volr dire. He has concluded that since May 1284, M.D. has experienced

Page 412

and is suffering from & mental illness,‘ namely frontal lobe dementia and

that she is now, and has been since May 1294, psycho‘iic, deiusional, and

out of touch with reality. Without detailing the fuli extent of Dr. Strong’s

‘svidence as to M.D.'s iliness, his evidence is that she is now clinically

insane and as such is incapable of giving evidence. His findings are
supported by the observations of her husband, her daughter and Constabie

Barry Randsll who atfempied to interview her a few days ago.

Of more significance of Dr. Strong's findings with respect to her

' past medical and psychiairic history. M.D. suffered from severe

depression in the 1950's and received slectric shock therapy af-that time.
She has had frontal lobe dementia at jeast since 1294 but he cannat be

sure when the onset df that dissase began. He concluded that
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her brain was vuinerable to begin with, and that the dementia couid have

developed over weeks, months or even years. Dr. Strong viewed her
éWom videotaped statement and read the transcript of her preliminary
inquiry evi‘dence, which shows elements of confusion. It is possibie in his
view that the early stages of the frontal lobe dementia could have been
present and caused problems for M.D. as garly as June of 1993 or before.
In relation to her evidence at the preliminary inquiry he said, " her answers

are not what | would expect from a normal B3 year old, functioning

properly".

in addition to the foregoing, her 1Q was numericglly in the range of
74, while an average 1Q is 100. Psychological issting showed that she
had for some years at least, functioned at a low level. in Dr. Strong's
opinion, her perception of facts could have been impaired in 1983. Before
concluding his evidence, Dr. Strong had further psycholoéical testing done

during the voir dire itself and he again examined M.D.

His final conclusion is that in 1393 he had a good
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msmory - she had a good memory for evants but net for their time
sequences, That 1s she could remember events buf not the avent - but
not their place in time. His comments he says are applicable to the
evidence which she gave at the preliminary inguiry. He beli_evas that the
closer in time her statements w ere to the events which she described, the
more reliable they would be, nevertheless, it is possible ihat she could
have confused the events which she says occurred in the sarly morning
of the 13th of June, with other events which occurred thé night before or

in the previous weeks and months.

Dr. Strong's opinion becomes especially significémt in the light of
the evidence already before the Court, bul on the pravious night the
accused went to Brenda Young's apariment in the early hours of the
mornmg and that they had an argument after she had let him in ihe front
door»and they had gone upstairs o the apartment. Furthermore there is
evidence that the accused and Ms. Young lived together off and on for
more than ysar prior to June 13th, 41993 and that they had stormy

relafionship involving loud quarrels.
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Dr. Strong said that a CT scan of M.D.'s brain taken in May of
1994 shows that there had bsen atrophy of the brain to a mild degree,
and that this is common with dementia and is ordinarily a sign of prior
brain problems. Dr. Strong's svidence raises considerable cbncem ovear
the possibility or likelihood that M.D. may have been experiencing some
degree of mental incapacity or impairment as early as Junz 1983 and that
impairment could have affected her memory and thus her evidence of the

preliminary inquiry.

An examination of the transcripts of the prelimihary inguiry and the
taped interview, tend fo confirm Dr. Strong's observations with respect

to M.D.'s timing of events, For example:

a) M.D.was not sure when she told the police about w hat she

heard.

b)  Shewas not sure when she talked to the palice, l.e. it may
have been-a week or even two weeks aftér Brenda Young's

dea’ch.
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) She did not remember speaking to the police on June 12th

or 13th, 1983.

_d) She says that she told the police everything in her first

interview .

e) She said at one point that she did hear Brenda say "don’'t do
~ that no more Randy” until 10 or 12 minutes after she had

heard more than one person 9o upstairs.

In addition, M.D. demonstrated some difficully in hearing questions
which were asked to her at the prefiminary inguiry and af fimas may have ~

been confused.

There is another complicating factor. On June 13th at 5:12 p.m.
M.D. gave a statement at her home. She related in the staiement how

she went to bed between 2:30 and 10:00 p.m. and then sald,

"] remember | gof up at‘abciut 12:55 a.m. or 1:00
a.m. to get a drink of water 1o take my medication.
It could have been '
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two of three times | got up before this. When | came
out into the kitchen Pat was in the front room cleaning
up the coffee table. | took my pill and then went io
ihe bathroom and went back to bed. My husband had
a friend over earlier and they were crinking 2 faw
heer. He was in bed when | got up and Pat was
cleaning up after them. A littie while after Pat came
in and opened my bedroom door and asked if | called
out to him and 1 said no and he just |eft the room. |
fook notice of the time because of the medication |
am on. | would say it was about 1:15 a.m. or 1:30
a.m. when | heard more than one person going up the
stairs io the apartment upstairs. | never heard a
sound after this. | asked my husband if he heard
anything and he said no. } think the stairs to the
upstairs apariment go over my bedroom and | can
hear them clearly when they walk up the stairs. |
know it was mare than ong person that weni up over
tl'%? stairs because | could hear them take their shoes
off*. .

On the 13th and 14th of June, immediately after Brenda Youngés
death, M.D.'s son was under iniensive police question a RNC
headquarters and was iold that he was a suspect in the murder. About
mid-aftarnoon on the 14th of June her son requested an opportunity to
call & lawyer. Afier speaking to a lawyer he told police that he had
nothing further to say to them, at which point he was takeh home. Abénﬁt

40 minutes later the police again came
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to the home and at 4;57 p.m. M.D. gave another s_tatement to the police

in which she said in part,

"Between 1 and 1:30 a.m. | heard Brenda kick off her shoes,

becaluse you can hear on the hardw ood fioor. About 10 to -

15 minutes later cause | got in bed quarter afier one, after
getting a drink of water and taking & pill, } went back to bed.
My grandson was up around. | heard Brenda say stop Randy
don‘t do it anymore, Shewas scrsaming it out loud. | nsver
heard anything after that. Question: And where were you
when you heard all of this going on upstairs? Answer In
my bed. | went back fo bed at 1:15, 1:20 a.m. Between
that and 1:30 | heard the noise. Question: M.D., who else
was in your house when you heard Brenda? Answer: My
husband he was asleep, Pat was in bed at the time | heard
Brenda, my grandscn Paddy was up. Question: M.D. did
you tell anyone else about what you heard? Answer: | told
my husbhand, my son-in-law Jim Kearney and my daughtsr
Bemadetie Kearnsy. Question: When did you tell them
about what vou heard? Answer Yesterday after Randell
left. She continued with matters.

In her videotaped interview if June 22nd, 1993, M.D. again

described what she heard and said in answer to a guestion: "well, she

was just at the top of the stairs when | heard her.

Constable Randell

"yes". This is why when she said "Randy, don'f do that no more", |

figured
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well, there had to be something done to her before she took off her

shosz".

Later in the same video interview M.D. said in response to a
guestion, Singieton: "M.D. how much iime passed from the time you
heard Brenda cﬁme in and kick off her pumps o ths time that you heard,
you say, this silence? How much time passed: M.D.. I'd say from
guarter afier one to quarter 1o two about a half hour, from the time |
heard it, it was quarter after one untll | went to - until | heard Brenda

saying "Randy, don't do that no more”.

in the preliminary ingquiry in November 1983, M.D. sald at pages
168 - 169, Question: You indicate that the evening you heard "don't do
it any more" how many times was the word Randy mentioned? Answer
Randy got up over the stairs. She said, "Randy, don't do that". And it
was sort of loud that | could hear her, Inthe il of the night when there
is nothlng going you' re bound to hear it. And then she said agaln "Randy,

dor't do that", about three times. And then her voice started io get low,

uniil
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there was nothing. | could hear nothing”.
M.D. was questioned at the preliminary inguiry as to why she had

first omitted to tell the police about hearing Brenda's voice on the early

morning of June 13th and was until to give, according to my reading any
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explanation of that omission. Furthermore, she seemed to maintain that

she had told the police. Furthermore it is unclear whether or she
understood the significance of what she was being asked, or why shewas

being asked if.

| now turn to Section 715 of the Criminal Code which says in

subsaction (1) and (2):

715.]643]{1) Where, at the trial of an accused, a
person whose evidence was given at a pravicus trial
on the same charge, or whose svidence was taken in
the investigation of the charge against the accused or
on the preliminary ingquiry into the charge, refuses to
be sworn or o give evidence, or if facts are provad on
oath from which it can be inferred reasonably that the
person : -

(a) 'is dead,

(b) has since become and is insane,
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(¢) is so ill that he is unable o travel or
testify, or

(d) Is absent from Canada,

and where it is proved that his evidence was taken in
the presence of the accused, it may be read as
evidence in the proceedings without further proof, if
the evidence purports to be signed by the judge or
justice before whom It purports to have been taken,

unless the accused proves that it was not in fact"

signed by that judge or justice or that he did not have
full opportunity io cross-examine the witness.

(2) Evidence that has been taken on the preliminary
inguiry or other investigation of a charge against an
accused may be read as evidence in the prosecution
of the accused for any other offence on the same
proof and in the same manner in all respects as it
might, according to law, be read in the prosecution of
the offence with which the -accused was charged
when the evidence was taken.

ANNEX 12
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The first issue | can dispose of very quickly, it is whether it has

been proved on oath that the Wwithess "has since become and is insane";

and/or "is so ill that she is unable fo travei or testify". On both questions

1 am fully satisfied on the ev‘idence of Dr. Strong that clauses (b) and (c)

are both applicable and that the reguirements of these clauses have been

satisfied, with the result that
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M.D. is unable to give evidence at this trial. However, says Novalinga, 12

C.C.C. etcetera,.respecting mental as distinct from physical iilness.

The next guestion ;\r\fhich | must consider is, whether the Crown is
entitled to have the videctaped evidence, together with the evidence
taken at the preliminary inguiry, placed befora the jury as an exception fo
the rule against the admission of hearsay gvidence and pursuant io
Section 715 of the Criminal Code. In the alternative the question
bscomes, did Parliament in enacting Section 715, iﬁtend to prbvide a full
and complete mechanism for resolving guestions of the kind w hich we are

considering.

In my view, it is Implicit in the wording of Section 715 that the

section was designed to resolve guestions relating to both the use of a
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sworn statement made to the police and the swormn gvidence frbm a.

preliminary inguiry. Subsection (1) uses the words "or whose evidence
w as taken in the investigation of the charge against the accused or on the

oreliminary inquiry”. |interpret the use of the
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word "or" to mandate the use of one or the cther, not both the sworn
statement and the record from the preliminary inguiry. Had M.D. Been
able to give evidence at irial, neither her videotaped statement nor her
preliminary inquiry evidence Wouid have been placed before the jury. To
allow both to be placed before the jury ata trial in which she is unable 1o
give evidence, would permit one statement to reinforce the other, despite

the féct that the video statement was not subjsct to cross-examination.

| find that in the present circumstances, the Grown is entitled only

to have the. Court determine whather or not the evidence which was

| subject to cross-examination, namely that from the preliminary inguiry,

can be read.

Interpretaiion of Section715 was considered by the Supreme Court
in R. v, Potvin. The Court concluded that the word "may" confers on the
irial judge a discretion not to allow the pravious testimony to be admitted
in cireumstances that would operate unfaitly to the accused. However,
such circumstances will be relatively rare, and. the discretion is not a

blanket authority to undemine the
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The commentary in Tremeear's Criminal Code consider such

evidence when it says at page 1402 in respect io Section 7.of the Charter

and Pbtvin.

A Code provision allowing the admission of previously
obtained testimony as evidence in a trial where the

witness is unavaila

ble does not contravene the

accused's right to a far trial, in the absence of

circumstances whic
accused's opportunit

h negated or minimized the
y to cross-examine the witness

when the previous testimony was given. The right to

confront unavailable

witnesses at tral is neither an

established nor a basic principle of fundamental

justice. How ever,

the accussed would have a

constitutional right to have the evidence of prior

testimony excludsd

where it was obtained in the

absence of a full opporiunity to cross-examine the.

wliness.

That rsference follows and echoes the words of Martin, J.A. of the

Ontario Court of Appeal as referrs

then went on to say:

d to at page 301 of Potvin. The Court

] would respectfully agree with Martin J.A. that the
accused would have a constitutional right to have the

gvidence
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of prior testimony obtained in the absence of a full
opportunity to cross-examine the witness excluded.
When the evidence is sought fo be introduced in order
to obtain a criminal conviction which could result in
imprisonment, the accused is threatened with a
deprivation or his or her liberty and security of the
person and this can only be done in accordance with
the principles of fundamental justice that the accused
have had a full opportunity to cross-examine the
adverse witness. )

words of Maclntyre, J. in Mezzo v. The Queen.

"Tha problem which arises here has it roots in the
tendency to overiook the division of duties inherent In
a trial by judge and jury. No authority nezd be cited
for the proposition that in a jury trial all questions of
law are for the judge alone and, of equal importance,
all questions of fact are for the jury aiong. the
distinction is of fundamental importance. It should be
preserved so ong as it is considered right to continue
the use of the jury in the criminal law. Much of the
difficulty that has arisen on this subject has been
caused by a failure to recognize and preserve this
distinction." .

and "weight”. The weight of a

ANNEX 12
Page 425

It ie important in a consideration of this kind, to remember the

It Is imporiant io.be aware of the distinetion betweaen " reliability”
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particular piece of evidence is for the trier of fact. The reliability of
svidence, as the term is used by the courts and confirmed in Potvin, goes

not to the issue of weight, but to reliabiiity in the way in which the earlier

" evidence was obtained and formally tendered at the preliminary inquiry or

by sw orn.statement as the case may be. | should say to you that - that
paragraph which | have just read is mine | finished the guote as you - as

you ars probably aware.

The distinction is clearly shown l:;y. the matters which occupied the
attention of the Court in Potvin, nam'ely, was it under oath, was it given
in the presence of the accused, was there full opportunity to cross—-
axamination, were the formalities of authentication observed. These
considerations, which are matters Df' law, are quite different from
consideration of the weight, or aé it has sometimes been expressed, the

quality of the evidence itself. Such matters are always for the trier of

fact,

In my view there maybe problems with M.D.'s testimany. Some of

these arise from:

Page 426
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confusion

possible hearing problems;

" being ill and/or on medication;

having taken slesping pills up to approximately one-
half hour before the avents which she described;
her location which was in the bedroom at the back of
the building, not underneath the stairs and landing of
Brenda Young;

the fact that others who might have been expected to
hear screamed words, apparently heard nothing;

the fact that her first statement to the police

. specifically said that she heard nothing after hsaring

the footsteps, while 24 hours later w hen she knew
that her son was a suspest, she in a statement,

placed suspicion directly on the accused;

that she was of low measured inteligence with

functional mental abilities which were borderine;

the fact that medical evidence now

ANNEX 12
Page 427
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indicates that she had suffered from severe depression
" and bad received electric shock treatment that she
may have been suffering from some degree of brain
atrophy in June 1993, and that she may have been in
the early stages of frontal lobe dementia; and that he
continuing difficulties appeared to be especially in
respect of th'eiimes at which events happened rather

than the events thamselves.

All of the foregoing exbept for (1) were know n to the defence at the
time of the preliminary inguiry in November 1893 and were or could have
been pursued on cross—examination.' All of the foregoing are clearly
matters which the jury are fully capable of assessing and taking .into
account in their deliberation, in much the same way as they as they would
have had M.D. been able to give evidence, save of course for the

observation of her demeanour.
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The problem now before thls Court is, did the accused have a full

opportunlty to cross-examine thepadverse witness by reasan of the fact

Page 420

that neither the Crown nor the defence knew at the time, that M.D. may

possibly have had some degree of mental iliness or impairment, at the time

when she was giving her evidence at the preliminary inguiry.

The medical evidence was neither known nor avallable at the time
and cross-examination could hardly have slicited from the witness an
accurate, or indeed any, diagnosis of her own menial state. -The "hew"
evidence is nevertheless avallable to the defence at trial. M.D.‘s'probable
mental state at the time of the preliminary inguiry and in June 1293, is
available and may be presented to the jury to assist it in the determination
and evaluation of matters of fact, w hich role is exclusively granted o the
jury by law. As the Supreme Court said in Potvin at page 304 in referring
to Section 715 |

"It is my view that the word "may" s’
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directed not to the parties but to the trial judge. | believe it
confere on him or her a discretion not te allow the nrevious

. testimony- 1o be admitted .in.. circumstances. where s .
admission would operate unfairly to the accused.”

In the context of the present case, thewords” circumstances where

its admission would operate unfairly to the accused”, are the operaiive

- words. The discretion is a statutory discretion to be used to prevent any

unfairness that could otherwise result, in the words of the Court, from a
puraly mechanical applicalion of the section. As the Court said at page

307:

"In my view there are two main types of mischief at
which the discretion might be amed. First, the
discretion could be aimed at sifuations in which there
has been unfaimess in the manner in which the
svidence was ohtained. Although parliament has set
out in the sections spscific conditions as to how the
previous testimony has o have been obtained if it 15
to ba admitted under Section 715. The most
important of course being that the accused was
afforded full opportunity to cross-examine the
witness. Parliament could have intended the judge to
have a discrefion in these cases in which compliance
with the requiremenis of Section 715 gave no
guarantee that the evidence was pbtained in a manner
of fair to the accused.”
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And again at page 306:

"in my view, oncs i is accepted that Section 643(1),
referring to the old section, gives the trial judge a
statutory  discretion to depart from a puraly
mechanical application of the section, the discretion
should be construed as sufficiently broad to deal with
hoth kinds of sifuations, hamely w here the festimony
was obtained in a manner which was unfair fo the
accused or where, even although the manner of
obtaining the evidence was fair fo the accused, its
admission at his or her trial would not be fair to the
accussd.”

Thought this case presenis some difficulty, | have nevertheless
concluded that safeguards can be imposed w hich will satisfy the criteria
of fairness to the accused. | am satisfied that the law permits the

evidence given by M.D. at the prefiminary inquiry, to be read to the jory.

Page 431

However, In allowing if 1o be read, | have an obiigation to ensure that that -

be ensured by making available ic the jury all relevant facts both medical
and otherwise, touching on M D.'s evidence, so that they will form a part

of the entire evidénce and enable the defence to afgue the Issue of the

“weight or

.procedure is not Unfair to the accused. | have concluded that fairness can
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quality of M.D.'s evidencs, in the light of all of the sircumstances

surrounding it. Te do otherwise wouid be manifestly unfalrto the accused

Page 432

and could allow the jury to receive a distorted visw of M.D.'s evidence

and a distorted view of her capabilities and/cr her possible motives o

misrepresent.

it shall be a condition precedent io the reading of M.D.'s evidence
takan at the preliminary inguiry, that the Crown will call Dr. Strong fo give
evidence asto her prasent and past medical condition insofar as he knows
it, and the Crown shall introduce through the appropriate police officers
the statements made by M.D. to the police on June 13th and 14th, and
will also call Constable Randell o give evidence as to the taking of the
statements and the sequence of events inv olving the suspicions of M.D.'s
son, between the times of M.D."s first and second statements. The
accused shall have full right of cross—exarﬁiﬁaﬁon of such medical and
other witnesses, after which M.D.'s evidence taken at the prefiminary

i

inquiry, may be read to the jury.
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‘ | am satisfied that with these safeguards, the jury will be able to
make proper factual determinations, and that M.D.'s evidence will have
been presenied to the jury in @ manner which will address the cbncerns
expressed in Potvin at page 308 in respect of:

"The two competing and frequently conflicting
concemns of fair treatment for the accused and

society's interest in the ‘admission of probative
gvider:llce in order to get at the fruth of the matier in
issue.

So copies will be available for you very shortly.

MR COLLINS: Thank you, my lord.

THE COURT: Okay. Now we asked the jury to come back at 10:00 tomorrow
morning. Mr. Cormier is cbviously at the funeral this afternoen in Corner
Brook, weather being as it is I'm not sure when he will get back but aliwe
can do is be hers 10:00 tomarrow morning anﬂ if necessary delay matters

until all the jurars tum up. [think that's about all we can do and see what

happens tomorrow .

VOIR DIRE ENDS
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Piryitiz Duke DOR: {30628
Address: N 190 Empire Avenue, St Jobr's

June 1993, Mrs. Duke Hears Argument at Brenda’s Apartment

wicphone converiznen

Gt 4195

" insp. G Remay

- Gaid fhat less tren a weel: bafore Brenda's deatls she wag in the back: hall and heard an
armument in Brende’s aparment, che said it wase's Randy. She never &0 Randy 2
mighl. She went up 10 Brenda’s door, Brenda opened it & little. she nsked if she nesded
her 10 2! semeene and Brenda said 10. When ashed if she Jmew who I wes with Brenda,
Mirs. Duke said that she don™t want to gel involved, thar the Balioajust TWiste things
around.

- 4 few daysto a week prior 1o Brenda’s death Yirs, Thulte hears an argument coming
from Brenda’s apartment. Went up and acked Brenda if sheneedst the Tolice celled,
Rrenda savs no and closed the door.

- Don"t remember what the armument was about

- Know who the other person was but refused to el

- ¥rs. Duke refused to divnlge certain informetion on t=, the foll owinginformation wag
civen I confidencs, epd according 1o Mrs. Dulke. she will noe sy 0 It

«Yrg, Dulze further staies (o the record). that the argument thst she heard coming from
Brenda’s apartment & few days before Brenda’s dsatk was betweenBbrenda and Pat
Docley ., and they were aTgning abowt stolen goods. THis is when Mrs. Dulke went to
Trenda’s apartment, Brenda apaned the door ajar, and wire, Dinke asked I she wanted qus=
Tolics ealted. Brends says 0o, '

(Please note; This incident i Similar to that of Mrs, Duke going to Brenda’s apartmeant 01
Friday night and 2sking Rrenda the same thing, bur was then referring to Randy's

behaviour and not Pat Dooley Sr. Mrs. Duke now denies going fo Brenda’s Fnday miglt)
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Thursday, June 18/83
hrs. Dule hears & person yellingand sweering oRbRRtE yrinn o

75g Sinletnn

and Ce. Fandell

(GB sitzment)

husun gigz = Mee Duke heard Randy Thursday night. showting ané yelling and swearing. Ehe said "
donh kmow i he swore on e or Wore on Hrends cause } was taking my grandson Tion

the bacl."

- She heard them arguing, “jike you couldn' hear every word. lilce all you could hEar was
most penerally swearingand yelling" Ouly heard "'bits and pieces, Jike nothin et conld
really malke senst = like you 500 of 2 bich, veuseon' £0 A where”

- When askad who was saying this. she said, gl thoughn, it was Randy. T couldn'
swear cause | cloged the door and came n oul ofit...”

. Referring io hearing the Thursday migit argument, trs. Duke said: "'..J never paid no
attention 1o Tme. 1t was carly, cause Michael wasn't in bed, # had 1o be, Wichasl
generally comesin berween 930, guarterto ten...” S

- Questioned -Did you ses bim Thursday nicht? Nss, Duke replied yezh well 1-1
didn't acruzlly see him, Hie he was on fhe side offhe house, byt you could beer him
swearing and velling ”

LD Feddi,

yerme smicment,

noted on 1624 firm )

Nov. 7/82 ~Thursday, Tine 10/93, sometime after Supper, it before dark, sne heard Randy Druken

- shouting up 10 S0INEone I Brenda's aparmment. Randy was &t 2T of aparoment, Just
putside amd went up the entrance to the back steps. Ti= was looking wp 2t e area of
Brenda's kirchen window. Shehsard Randy chour: "You fosking whore, youll never gt
- to the manland, 'l make away with yon"

. Cso P, Devis, X33 pm.
R - " .
& KNov. 13183 - See Randy on Thursday, June 10/53 around supper Nme.

- Bat Doolsy was there too.
= In kitchen, heard velling, Randy was calling her  glut and 2 whore. Mrs, Duke said "I

cant remerhersxacily what be said but he said vou’) never ke it to the meinland or
you'll never get 1o the mainland or away or somefhing."”

— ~

= She sesn Pat Dooley it window (kitchen).
- Stood up by the back window when she saw Randy

- Tn the Jitchen with the door closed after she got Miks, a 4sh conldstillh 2r Randy.

t}rdimbwyi—l:&rmg,

sxzmined by

Mz, Gorman
ENM-‘.:'?S - Om Thursday heard Rendy say w4 )l never get to the Sing meiniand”

= Swearing, yelfing bitch, whore, hitting the sde of the house,

erl WJoir Dire,

'y bdr, ocTnan ' }

' Detsid - Thursday, Mrs. Duke heard "you shut", "wou bastard", “you fucker Wl movE B2 D
l‘_ the mainiand®, Wwhore', ‘you cocksucker”.

3037, by B Calting
Do = [Citchen door was open when she heard Randy outside on Thursday, Tune 10/93,

1000002
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 Ciosed the kichen door when $he ot Mike it end losked it Tk

- Never sew knybody she arouserhes Landy
house Thursday June 10,93, ™ ‘

et guppose to be shouting end hitfing, the

Tro-trid preperation,

Wy Gorman and

Cs. Rendall

(CxL Randell's notes}

Nov. 20/ - Randy was 11 o Tage like he was hining the gide of the house.

- He said, “You cosksuckes, you'll never make it 10 the mainland.”

Tnal, Wayn: Germen
- Said“yon will never get o the fucking mamland.”

Nov, 2824

Trisl, Me. Colling
Nov, 3094

Insp. Kenny,

- Referring to Des Peddle’s interview b Novemiyer 1093 and her comment Tat she heard
] wil| make away with1vou”. referring to Randy outside the house on Thursday, Mre.
Duike say that “Ican’t remember saving T: Tilee thai.™

audi¢ zped interview
- Thursday night, Mre. Dike wes in her lichen. bad back door open and window open,
heard commoiion, shouting and swearing, Went out bacl: door, down the steps and had

July 28

Insp. Kenny
Dot 2098

her grandehild Michas] to come .

= Tirsday, heard and saw Randy Druken out back shoudngand swearing. Saw another

parson-out back sianding by a car, don't Tmow

who he was or T he was with Randy.

|
000Gos
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Pridzy, June 11/93, Mrs. Duke speelt to Brenca sbout's new aress” t : .
: Page 437
Cel 3, €. Walsh ‘ PR
Juwe 1353 - Second lest fime T sew Brends wae about é:30 p.m., new drex end shoss.,
10D, Foddle end
813 A Singleion
Angurt 113 - Froday afternoon, June 11722 up & Eirepde’s, showed me new dress and shoss,
- Randy was not there st the time.
- This was around 4 *4:30 p.n. bafors supper.
* Check Iisa Legrows statement and evidence regarding ome speni with: Brenda on June
11/93.
S 5px. Singleton
end Cst Randell
(ILGE staiement) .
August 1983, -Friday afternoon 4:30 p.m or £:00 p.m. maybe 330 1 m. talking 1o Brenda at top of
stairs between the livine room and by the bethrom. Brenda shrwed her the shoes and
dress she had bought. Conversarion ogcurred betwesn the bathroom and Evingroom.
Cross Exeminaton,
Bill Coliins
Now.28i0¢ - Seen Brenda Friday afiemoon coming out of Dooleys, spoke to her about her new dress
and shoes, they spole &t top of Brenda’s front stalrcasz, hvirs, Duks had her band on the
Imob of the door but sil on the stairs.
Insp. C Kooy .
Oct, 20/09 - Friday efiernoon up on top of stairs at PBrenda’s, ssennew dress end SES. Wi Dules

goes on to say that she i3 not sure i It was Friday or 2 couple of days befors . Than
statas that it couldn’t be Friday. it bad 1o bs Wednesday or Thursday.

&
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Friday, June 11/83, Mrs Duke visie Brenda’s speriment after Bingo -

11 D, Fuddie, IR G

yeroa! Fmmmenl, it

noed e 1524 form

Nov. 7/93 - Mrs Duke went To Brenda’s Friday night, afiz she pol horme from Bingp. She weniee

16 kmow £ Brends had any trouble tonigly, k¢ last night, should she cal® ti= Palics.
Rrends said no. Brends also told ke Duke she had 10 pive Bandy ¢ rids home. Brends
also said she had 10 po becayss ghe wat o1 the phnpe te her MOLRST.

Cxt, P, Devie, 4 06 pm,
MNov. 13/3 - Wenl 1o Brenda’s aparment on Friday, June 1195 2 5 or ten afierien, maybe a bi
earlier maybe a bit later,

* She weni up the bacl; tell, Brenda opened the door ajar, not fully, Szid to Brenda "I
you have any problems tonight do you want 1= 10 calf somebody.”

wBrenda said “Ne, I'm llding to Mom and then I'm iaking bim hiome.”

5V Coin . e , )

Nov. 30/84 « Referring io Cst, Davis’ starement 1 November/23, Mrs, Duke went {0 Hrenda‘s and
asled {f she had problem topight i she should call someone, Breo said no, I'm talkdng
10 Mom and then I'm mking him home. Mrs. Duke now says that she don’t know if that
was Friday night, Thursday night or W ednesday micht.
. Nrz. Duke staies, "No, nor Friday night, it either had to be Wednesday might o1
Thursday night or one night during the nighr when 1t wes a Tuelkus upstans.”

insp. . Konny

GeL 20498 =Did not go 1o Brenda’s aparment afier Bingo aspreviously noted by D= vedfle. M

Duke was empharic abour s point.

00 Qfbbis
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Friday, June 11/23, Mrs. Duke, home from Binge, kerves residence
1 D, Peddic and
Jugust 1183 - Went 1o Bing, oot home ground 10,30 pom.
- Went out by doar 10 ol of, walked eround building,

- around } 0% T, on back of building to cool o=,

£%5pL Sinpleon

wd st Randell

(%GR stnrment) . . )

dupus 1983 Teromed io hier own aparment, fot BUpper and wenr 1o Binge a1 Counmy Bmgo,
Fuckett's Road.
~ Remumed from Eingo, Judy Tanes went Thome, Mrs. Duke wen home.
- Hear up on ¥4 and wem for a walk, walked dowm the road, camsup bacl; Jane. back
dpor was jammed; “Wenfup arpund Dooley’s, young fellow cams out thiz way and for the
minute. 1 can’t swearto i, but it Jooked to me fiice it wes Randy Druker, bur he put he
head down, very guickly, and he wert On... Theard the door close and 1 heard the &
leave.”

Freliminary Bearing,

cxamined by

Mr, Gorman

Novfe3 = Wen: 10 store and bought beer for Peler
- Remurned home and isf: again te g0 down and ss= what is kesplng Tudy (Janes). Went 10
Judy’s, shewas i the washroom s< Wirs, Dule ieft and retumed home.

Prorisl preparasion,

Weynz Gorman and ~

C of Randell

(0 Bandell’s nos=s)

Now. 2044 - Got home from Bingo Fxidey night at 10:00 B
- Gt ¥ dozenbeer & store (2 blocks away).
- ¥z1iced down by Judy Janes’ house and turned arovnd and welked behind aparmment
building,

Tra), Weyns Gogoan -

5 Hov. 29/94 -~ Got home, went fo the Btore, bought 2 helf dazen besr and went back homs.

. Went for a wall: down towerd Judy Janes® house, cut down betwesn Judy's house and
Marion Carroll's and came up the back. Saw Randy Druker, anywhere fom 1030 pm. T
11:00 p.m.

~ Q. Did you go to Tudy Janes’ apartmentat any time?
A.No. :

Insp, Kenny, dudio
faped ntorvisw

July 2% - Went down to fhe store, on the way backmet fier two boye, they wers Jooking for

o

monsy, atvised than she would come back and meet than This was riday night

. Refeming to Friday might, s Duke snid she came home SromBingo, went to e gors
znd bought her usband a dozen heer, panged into haboys and they wanted monay. Sne
brought the bearhome and walked back towards the dote nid et her son and gove bim ¢

- F=wdollars, Walked around the house and came up the back way. Frs Tukes sates, 1

banged into a person, I was about three ot four feet away fom emwhen The tald m= i

my “fing business.” She went into Docley's, they had commpany znd she went home. Mz,
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Druke said, “1 just mads an excasy; £ had to go ip Finiih plevin sards, and [ wearinthe -
houss, played cerds il I'my notsure, K was five 10 O oF Brve efier ol L

insp. Renny,

1iephons converRbon

July 298 < Wirs, Thiice said that efrer speaking with et hushand subsequatt 1o our INteview
yesterday, she realized thar it was ony Fenny fhat came home thai gl (Friday. Jume
11717, 1993 and Eawl smyed with his grifriend on Frince of Wales Smeer or Camrbell
Avenue.

Ingp Koy,

\rjephans convoratnn

D445 —Mrs. Duike called & s tis she never gave beer o bes maney to her sons that night
(hme :1/63). She said tre- Paul wasn't there that night & &ll, Ilenny v=s aawn cn the
comer with & or @ vomg fellows. She may have given him ronsy and he 1old b= he was
going dovmiown. She gnidl {han nefther Paul or Kenny were living at heme & the ime,
Kenmny lived on Cool: Sireet and Pant) lived on either Campbell Avenue or Prince of VElss
gireel. She said Kemmy never came back home fliat night, she vas up il 300 em and
never heard a sommd. :

Insp. C. Kenny

Oct. 20499 - Kenny and Paul dif not live at home in Jime 1953

- Met enny Friday night efier Bingo and gave him money, he wes going doWITOWIL
- Panl wes noi there Friday might.

. Weither Eenny nor Paul came back home TFriday miglt.

g0 0007
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Friday, June 11/93, Mrs, Duke meete 2'person ok siae of gpermment
- bU.ﬂdiﬂg L LS EmLTR R UED SN iz
1D, Peddiz zrd
&/5pL A Singlaon :
- upue 1185 - Saw Randy Dnien coning around Sonthwest comer going Norh 10 @S2 parked af
back of wilding,

- - He walked 1oward ez, Heard door close and @ drove o,
- Car went 100 fasi for Randy 10 be driving, tigric e gov o the back.
- Thiniz: there was somecne else m =2

- = Had not looked badk,
. Non Sure of time bur definitely afier 1 30 p.m

"3 orbal by LL D.Foddic
and Singleton
- {Eeddic*s noict)
Anpest 1183 - Saw Raondy Dryrleen # around 10:36 - 11:08 p.m, Friday nighi 93-06-11 2= 7881 of 184
Empire Avenue. He gat intc 2 Gr-with someone else driving and lefi ar=. Never told

- Titdce hefors becatse she was afraid of Droken.

S/Sgi Singleton

_ &nd Cst Rand:ll

(4 GE sul=ment}

August 15/03 - Heatup 02 90° and weni for 2 walk, walled down the road. cama1p bah Jane, bacl
door was jammed; "Went up around Dooley’s, voumg fellow cams o tiiz way znd for the
minute, T Can'r swearto it, bul it Tooked to me like it was Randy Drruker, bt he pat s
head dowm. very quickly, and he went on. . T heard the door close and I heard the &

— leave,”

== o her own house.

=Under quesioning
: i 1o me 1 thought it was Randy Druken. T couldn’s ~that's what I thought -
= trat? gwhat Tihonght itwas.™

1 Canse] met i before and ke Tvamrt paying 1o mind 1o i hesause he really
passed me really fast and he put hie head down and bt - the gl hefore there was
kind of an armument onf m the hack and-"

L "Cause... ] don't Tmow why I felt that way because every iime ] ran intc Randy. '

" itis Yilke Tuse to get a cold feeling, Iike an afrzid fecling and firis I what I got when
he passed by me [ got 2 really cold, aftaid feeling when he pessed by me, Sueh
though the voung fellow never did say nothin’ $0 me on the way, But fat's just
fhe way ] used to feel every tme T uge to talk to himor be handy to M

= Referring to Friday might, Mrs, Duke smd, "But] can't swear toit, you know
L Tike - tomy opinion, itwas Rand 1.7, "That's only miy opinion.™

_ - Talidng sbout Friday might sselng Rendy at 10:30 to 11 o'cloc, Mirz, Dukce replisd,
i “vesh maybe a bii leter ormaybe 2 bit ezzider, T don't know." Tt woulds’t have bun
L " np earher fhan 10:30 bt it could have been a bit later then 41, Loomdn't swser to it"

Dreliminery Hearing,
Nov.33 -Bacl: door Jocked, went up around the frent.

RO P
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Cst, Randadl

{Cst Randell's nales)

Nev. 2084

- ,.-i g -n.l i

- Saw person, he put hs head down, thought itiwas Randy Druken;
IR < 108

- Thoughi she heard & car dppr close.

~ Friday night, just had a view ofthe person for a couple of seconds.

“Mrg . Duke never looked behind, and don’t know where he went.

Pre-rial J.m:punbnn. '
Wayne Guerman and

~ SawRandy on corner of Brenda's house between 10:30 pam. « 11;00 p.m.

= Hegitant to tell Police, feared for son’ s safety.

by Wayne Gorman

nd Cst Rangall

Nov, 2794

(Cet. Randell’s notes)

=Mirs. Duke stated thatwhen she met Rendy Druleer: on the comer of Brenda Young’ s
house, he said words to the effect oft “Youfucking sht, kesp you're fucking mouth shut
znd go in out of it.” He aso called her a bitch as he walked away mutiering. Mrs. Duke
said Randy was likehe wes “bombed” or something. Fe was ursteady on his feet and his
balance was off.

nd Singltion

(Prddle's notes) .
S Nov. 28494 - Tnterviewsd Brs, Dule about her meeting with Wayne Gorman and Cst Randell the
. previons evening, Mrs, Duke wowldn’t say what shetold them.
= = Wirs, Dulke said she saw Randy around 10:45 - 11:60 p-m. Friday night.

. ~Nirs, Drulce advisad that Wayne Gorman had promised her he wouldn't tell anyone what
- she had to say to kim last evening. She f&lt he was fnow going to &gk her this on the siand
| and she was Dot going to answer it. Shewonld leave the colirl xoan.
= ~Peddle: “1 asked her why shewas 5o afraid of saying what, If anything, Randy Druken

o said to her that Friday night and ifhe had threateped her - she became very upset ™ crving
L neonirollably.” Interview concluded.
L Wayne Geonan
Mev. 25/94 « Went for a walk down toward Judy Janes® house, Cut down between Jody’s house and
Marion Camsll/sand cameup the back. Saw Randy Drken, anywhere from 10:30 p.m, -
{_’ 1100 p.m.
- *“He kind of shout and velled at me when I was there. e was either drunk—he looked
L Tike—like he wasn't Randy that I knew—"
=W e ahouted and yelled at me and told me to mind my own fucking business and go &
]‘_ and kezp your mouth shut and stufl, like he was just rmving on” )
- Crota Excarnination,
! . Bifl Coltins .
| Nov.2o594 = Told Mr. Gorman in confidence what Randy had said to her on Friday might golng

around the building. .

- Heard 2 cor door close but didn’t hear the car driving away {referring to Randy 2t back
ofapariment on Friday night.
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- ‘Never wlis¢ 1o anybody 2bous vwihiai £De 8227 07 heard. Didn'y wretch thenews orread
ﬁk’;l‘l:“ﬂ:‘i‘r} apar. R L r L ecomo . Eemt e P

e, Kenary,

yerb inrvisw

(e, Koemmy s ez}

Juhy 294 - wirs. Dule said that fhe migh: she saw te men waling roune tos bullding was an
Thursday night and not Fridav mght, She gaid 1 was late, gfier 200 am. Friday moTming,
s that's how she pon confusad, she considered that 10 he FmEy.

Ins. Kenny,
audin mped intorviees
duly 284 - Freferring 10 Friday night, vz, Duke said che came pome o, Binge. vt 1o #he store

ard bought ker lusband & dozen beet. baneed into her boys 15d they wanted money. She

brought the bear kome and walled back towards the store org met bee s0n end gave hima
few dallars, Weili=d around the house and came Uy fhe back way. Mz, Duke dates, =1
bemged into a person. | was aboui three or four feet away From emwhen he 101d 1me wind
my ' Fing business.” She went into Tiogley'q they had conpsmy and she wenit home, M3,
Dulke said, Tinst made an excuse, ] had 10 g0 Wp finish pleying carde, and Iwent m the
hovse, played cards untl. T'mnot sure, i was five 1o one or five afier one.”

- Mrs. Dulke said that it waes only when the person said mrind your ‘Fing business thar she
recognized Randy’s voice, She stated “If b didn™ have 1o 5psak to me 1 would never
know who 1t was."

- When asked if the person she mer going around the building and wlling her to mind her
own 'Fing business conld it have been one of Tandy's brothers, she replied "It could’ve
besn”

- Qaid i this had 10 be Frday night because she had 1o meney on Thursday night, bux
sie was at Bingo on Friday mgbt.

- Referring back to mesting Randy: Mrs. Tnilee said Thas the pErsan 1elling her to mind her
ovm Fing business sounded like Randy. e was thres or four fest gope past her when he
spake, she didn® lool: bacl: and didn't = where he Wert.

- When asked if she seen s face, Mirz. Duke cpid: Yies] seen s face, Butit still never,
1o, wait now, yes canse he, like T conldn'T, really it was dari, it was just, T really thought
it was Randy cause it was really darl, you couldn tiell right cEEbut, Bur when he spoke,
thet's what kinds scared me. And when he said that to me, thet really scared me. Bl

n

no.

ingp, C. Kenmy
DL 2059 . Sure it vee Friday night that she seen the parson going zround the apartment buoilding.

- Nearty banged into the parson gomng around fhe building, but did not s= i face. The

parson never said anything to Ler either. This was around 1030 po T 11:00 p.m,

= Mre, Duke says sheisnow confuszd becansz she met a person aoing around the building
again around 1:30 a.m., maybe 2:30 =.m. when she weni out looking for he boys. (*The
beys didn’t Live 2t her residence accardmg io Mrs. Dule) The person Thenssys tDMrs.
Duke: “Keepyour nose outiz me Tsiness” o1 “mind your own business.”

Q. “TAd you recognize #he persons’ faces either ine?"
2 “The ficst TT just herd e facling who it was. T e who £ was, LikeI dide’t have ©
{ook &t em it's just, | knew it was Rendy.”

- 2round 2:30 am. see other persan on side of building. he had his head down and sad
mind your own God damn Pusiness or keep your God demn fas oiatir I bf._sm:ss

- Sez nobody else around but there could have been & dozen there.
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- around 2:0% am, Saturday morning Is 4 complstely new scenario that hes not bee:

Gnmﬁﬁﬁ

. Fef=rming to sesing the parson & 2round 130~ 110D 5w, Toies, Dk szid Tfa- the
personnever said amyihing 2nd ¢ra- she naver savw & cer or heard £ B

G “The PETION yo: sa2n 12 voU pezrly banged inro, did yol: s the! pereon wgein lots
sround o o'slost?

& "' nat sure it wag bim, seriously,
"] egen somebady but Tm ot sure §i was him and the person had their hesds down and
they told me either, I'm not sure if fhev said keep your noss ot my G0 drmr business
OT vOU aiwzys gO1 You: nose in somebody's busimess, something sarcastic, and | ot
around end walked right bacl: into me house and that's where 1 stayed =

When Mrs, Duke was referring to “Fim™ she ves referrimg 10 “Fangy Draben.”

On this occesion (.00 w.m ), kre Duke waliced around the front of the apartment
bt 1eding.

~ hdrs, Duke said she was not sure of who this person was, nor did she recogmize his voICE,

(Please note; that this aspect of Mrs, Duke's siatement releting to 823ing a parson &

o
1

divulged in any prior Swemeant or 1=grimony, and she is now changing hex account 0
saedng the person around the butlding &l 10:30 pm. - 1102 D)
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Sererdey, Juse 12/93, Wirs. Dule speels to Brends oat’in fromt™ **
CiPEL ey bl LEriée Trd . A ST Hakih

Ce. &, €, Wlalsh
June 1353 . Last oime saw ey, 115 wm,, 830812,

- Trefinitely did no. see Brends with anybody o Fnday moming

S§5g Sinplsion
and Cx, Fandzll P
[1LGE maternenly

Auguri1ams  ~ Tudy Janes arrived and played carde.
- Judy Jenes lefi abow five afier one.
~ (Gut washed and dressed. Hear back up on $0°, went ouf on fronl doorstep.

- Spoke to Brenda about the weather. went back Tn house, did pemle bool and wetl to

- Ses Brends on the stairs leeding down to the aparment bulldinz. Don't lmow Wiich

way Brenda went,

Nov. 2894 . Beferning 10 after sesing Brenda ouside, ene said "weniback to my kitchen, and 1 sat
down with & puzziz book and then [ went 1o bed."

Iﬂﬂﬁ.mﬁ‘, audio &
wped lervisw
July 294 - Last ssenBrends 1:10 am or 1:20 am. Samrdaymerming, June 12, 1893,

= Brief discussion with Brenda ahout fhe weather.
- Brenda was. alone.

. Afier cards, irs. Duke went outsidzto cool off and spoke to Brenda.:

L

Insp. Keniy,
\gicphons converseiion .
Bept. 1192 =Mirs, Duke sxpressed fear of qoing back to zourt and said fhat the Boliss back thewere

pressuring herto say thar Randy ves with Brenda when she =sr Brenda on the steps thet

night, but she wouldu't say it because she only saw Brenda by herself, Mre. Dule said
that Barry Randell was good but the athers were pressuring ner.

0oo012
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Setprasy,fure EL/IE

Wirs. Duke egves residenes, sees TH0 men £od one womsn out front

Insn; oy,

B0 e VW

Juby 2%3

insp. Kamy,

- telcphons ronversaion

July 395

~ Insp. RKemmy,

Ot 4095

Tnsp, G, Feenny
* Ot 20/8%

r

- hizy, Duke, around 2:65 am. Saturday moming) ouside \oaidng for her ems.

- hirs Drule rerurned home. and was waiting for her hoys (o come home. It was afier TWO
¢elocis, Hrs. Duke went down Empirz Avenue tooking for bar sons, WeL Bucl: up 2 the
rear of the building and met three people near Brenda's front entrence, £ males and 2

female, nothing spoken. remrned homé ané e soms prrived home 2 around 2:45 am.
= Said when her sons came, they Were druml:, oenny angd Fal

= During the breal: in the @ped intsrview and at the conclusion of the interview after the
zape was shir off, wirs, Tiulce adivise that she is prefy sure e gha recoptized the man
who was on the Docley/roung doorstep as peing Pa Deoley B He was with the other
mele and famale afier 2:00 am. when sie waliced around the apartnent building on Jine

"12/03. She also feels that 1t was pat Dodiey or. who called atd threatened to har her
son Kenny. This information was documeniad on 4 Separate $hEs of paper and sealed in o

an envelops In my briefcass and 1ot documentad I 1 noebaol: as per the nowm.

- Mrs, Dulce said thar efier spealing with 1y hngband subseguent 10 0UT Imiervisw
yesiarday, she nalized that it was only Kenmy that cams home fhat nighy (Friday. June
4142, 1993) and Eail simyed with his girliend on PMce of Weillas Straet or Campbell
Avenue,

Wi, Dulce calied and said that shenever gave hesr or besr monsy to her sons that might
(Tume 11/83). She said thai Tei4l wasg't there that night & il Kenay was down on the
comner with B or & voung fellows. She may have given him ToDEY and he told her he was
going doWnIDWL Che said that neither Tell or Kepny wers living & home 2 the cime,
Tenmy lived on Cool: Street and Paul hived on sither Camphell Avemue 0T Phice 0T V&=
Streei. She said Kenny never Caims hack home that might, she was up yptil 200 z.m, and

never heard a sound.

PR S

- Nirs, Duke stated that she has probably seen Paul Tyujcen visit Brenda's oncs of TWiz=.

- hre. Dulke refused to divilge ceriain information on tzpe, the followng information was
given in confldence; and accordingto hrs, Duke, chewill pot testify fo 1t

When referting to seeing two Ien and g worgan ot in front of Brende's apartment Guring
tre early hours of Samurday porning, she states that ODS PETs 0D WS = Dooley St and
now says thet she is pretty Snre that the ofiier male was "o il Duker”, Shealso initialy
stated that Pail Druken was out o the back steirs, garing tEC 5B heard i and made
mention of Mrs} Evoy sesing him, ¥rs. Dule goss onto sy thet she didn't know whe
the person on the back: steps Was. {There is Little doubt =t Wirg] Duike has heard
something ebout Bail Druken's involvement -nd is mow incarporeting i her, 2ocount
oF events) Mre, Dulke did say that S d cfirilehy] did sss Bz Drukees: in fronl of Breode’s

Saturday morming.
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Sunday, June 13/93, Mrs. Duke receives tefephone cali from Randy ANNEX 13
Verbel, noess puds R T e R T Page 447
try G- Eobert Rews
(Soene Secutity) : !

Jwe 1383 - Received a caf from Randy e,

- Randv wes asidng her wE= she war saying 1o Police.

B - 2rme casusl on the phone bacause e didn'l want her husbandFete 10 hear hee c2ll, and
for fear he- neighzours would hiear.

- O TN Walh
June 23402 - Phone ezl received from Randy .

- - Questions asled by Tandy:

What time did you se< Bren da”
V= she by herself?

THG she sezm mad]

What e was it thar I Seen her?”

« Randy suid "Cause] left hey at 10:30.7
Questions™ Wes she alons”

- T3 5234 "Good. tell that the Falices.™
. Asked more quastions bt can't remember what.

< Tne last thing he said was "I remember anything else 1o el it 1o the Police.”
14 D, Foddle and
S5, A Singleton
_ augwil1is3 = Onp Sunday ressived cell (Questions aghed: ,=
Whar e did you say yon saw Brenda?
What ves she wearing?
V= anyone with her?

. Rendy said "Youmake sure that you il the cops that T 1eft Brenda at 10030 p.m; Fvou
lmow anyihing elsg; to el the cops.” He said this in snch a way es 1o Take gure] didnt
1]l the cops anything... My impressicn was that 1 shouldn't il the cops znything.

=~ - Wirs, Duke didn't =1 Police this Yefore because she was afrnid for the safety ofher SOL
Tenny. Told today because her hushand made her.

— B9pt Singklon
ané Cae Rand<l
(KGE stav=menl)

_hugust19/d - Received phone call Fom Ramdy Druken on Sunday lunch tire. Rendy said “oy thsway

and snything elss you kmows hie said el it to the God dzmn Polics” and that's {he wry b
put it.

- Bendy ssid ¥] lef: her quarter afier ten.”

- - Referring to the telephonecall, M. Thulce stated; "Andths reason T didn' memtion it
hefore cause T was efreld of NN and 1 still 2m afraid of him"




L cumbedby
: iz, Gorman
Fov/93 - Tiandy phonet Sundzy 8Ny guestions. Rendy never siid nothing 1o me i1, iz whols
Yife ot of fhe way bur tais day he really ecored me. Randy said "Piaie sure you e the
Police fim 1ieh berwesr, quarter efier 102nd helf past {0that night .
Freliminry Heening,
crosesd by Wir, Colins .
Fiovs3] - Brome call from Randy, Mrs. Duke szid fhat Tumdy told herio <el evervihing T YoU
- Ynow fo U Polise.”
Verixl D Feddie
- znd Singkton
(Frddis's noiet)
Nov. 2884 ~dre. Dukeves afraid for herself and her children. The phone caill from: Randy had
. friphtened herto death,
Triz!, Wayns Gorman
- Nov.29M4 - Referring to phone c2llfrom Randy:
o " Whar tie ves it Brenda came bome"
"W was she with"
- s she by hersell
- Told Randy that she didn't wan him calfing saymore.
Trizl, My Collins
Nov. 3054 - Referring to Mre. Dule's statement of Tome 23/93 about Randy's phone @EloLL
- remember anything else to telt it 1o the Flice.®
« And i fhe Inemst 1193 KGR stztement £he said "Tell ir 1o the God demp Police.”
. &
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Fune 1593, Mrs. Dulke Receives Th'r:zt’éﬁingv’felepmﬁé'&éﬁ}é' -

BB DT MO N .
July 228 - Recelved threatening phone calls from o sk bt it wasn'l Randy. The caller threatensd
to dn hum o her son Kemny. Person G squisef hic voics. hirs. Duke sid that e caller

£=id “keap vour nose oni of other pepile's business of you're gonne DS 0MY, end i
gonne [T you viere you kest expedt it '

Insp. C. Keny

Ot 2099 . Wirs. Dulie tallcs abaut receiving fhrearening phone calls, but changet her aceount Dy fizsi
saying that the caller Aid make utteranee, 1 2 ealler neves saying emytning by st

hanging up.
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November 1093, Mrs. Duke Recelves Wioney from Police

-

Inzy: Renmiy, A [

x:bphm:ummunm - -

July 494 S virs. Dule said i shenever fexsived any money from fre Police and neither did e
son: Tenny or Paul, When agiced about her lnwband she passed +he phone 10 tam. Feter
Duke sxplaineg that lie received 5400 (0 from D Peddle for2n ynrelarsd madent
involving smien property and thal ne pave tE mongy 10 hiry, Duke besause she had
misssd geven days work {due to restifving v courd)

Insp Kenny,

I=icphone CORVETILOG

Sept. 1/99 = Toule zsked what was going on vith te ©200.00. | cxplained Tha: there W 58S
men-ion that she had been paid. M. Douke said that she did g=t 3200.00. she said that
Sg. Peddle gave her four 50 dollar tlis, when she acled him whan it was for. he said 3t
was Tor all he fime she missed o= work when sheves in cozt. M. Dulke went onto
say that afier Peddle left, her linsband ve=1 money forz dozen besr, mnd when he got
druml: he iold her thar the onsy ves Hie for somefhing that he did ang he 1old Peddls to
give ii {mongy) 10 her for the fime thar sfe missad Brm worl, She never learned of this
stolen property thes M Duke passed over 10, Peddie noal Jasly.

Insp C Kenmy

Drew. 20199 ~ Speaks aboui TeCEIVINE 200,00 from Des Peddle, and i1 was Ter ingtial belief that it wes

for missing bows of work: DL later learnad that the maney was oiven as a result af
something ymrelated berwesn her lmsband and Peddle.

0oeu17?
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November 1993, Mrs, Duke Throgienad by Derel Prrufen ANNEX 13
T et Page 451
teiephons convorastios e '
bepL 1/9% - Calied Wirt, Tilss concerming being threatonst by Derek Drpulken. She szted the! she

was 2t her daughmer Deanne's house 0% Humts Lane 2ot Derek: walleed down the street
past fer, she was out by the oar and Toerel: celied hier & “sin™ o 4 swhore”, Shs'8n0t STt
which She didn’s Jmow who he wes until Dieznne 1016 kg he wes perel; Iriken, and
then she poi gered (s 1s CONTALY 10 Tyepnns't recoliesnon, e Desnne SV ihen Davelt
never threatened or spolie T her mother).

lnm. C Xenny,

Dot 2099 - YWhen asked ahout the incident on Hun='s Lan¢ whes Derel: Druken ellegedly threatened
Mrz, Duke, she row says that he didn’t say nothing to he but looked & her I gmch o way
fhat scared her, Mrs Dulee gives a gim 1z- account of e feslings 88 she gave about
allegedly mesting Tiandy Druken, Again, Mrs Tonlce’s daughtar, Desnne) ells 2
completely different Story.

e ————
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Crther Relevant Comments af Mrs. Duke

Lot G €L Walsk

Juwe 1353 « Fndhy wanied 1o conTo! e

Trial Vorr Dirc,

iy bk Colline

Gl fid - wire, Dule can't remember spealing m Doole's residenes 25 dessrived m the
transcripis.

Pre4mil proparation,

Wayne Gorman &8

T, Randst

(Cs. Ranacil's not=s)

Mov. 2054 - frenda 101 hirs. Dile than she was afraid of Randy and wanted 10 gef away from: ITim
- Saw bruise on Erends's Tace a couple of days 1o 2 weel: before she died.

Cross Examinston,

Hill Coflins
Nov. 23194 . . . - Told Nr, Gorman m confidence what Randy had said 10 her on Friday night going

arpund the building.,

- Referming to abont whar she eaid in confidencato Mr. Gormar, "When he aave me his—
when he said—wharaveris said here is said here 1 didn't think tie-he could say1i
et He said, "Whaever bes (sic) saic here, '[! be Jeft here.™

- Never talked to anvhody about what she s CI heard. Didn't watch the news or zead
the newspaper.

Ties Peddlz, verbe!

Mizrer 295 - Mrs. Dukezlephonad Peddle, very upset fhat sheves subpoenaed by Bill Colins.
Discussion with Peddls bt evidencenot discussed as Peddle was also subpeenaed by Bill

Colims. ,
Insp Krany, initiel
conizet By sskephons
in etz mesing
July 198 - Wirs. Duke said thet she had too many CID eoming to her bouse = all hours and they

would write down things and when they read it hadk they had Tt all twisted.

Ing Kenmy,

verbal intorvisw

(insp Ky ' r Doiss)

July 299 - hrs, Dike said that CID really confiused her fhie ast time, different cEfners kept coming
back every day at al! honrs and were pressuring her to tell more, Pt ghe zaid she didn't
lmow mare. Said it made her really confused.

- Gaid CID had all ber statements twisted.

Insp. Ecany,

Icicphon= copverzation . ‘

Sept. 1109 . Mirs, Dule expressed fear of going back to oznt and said tier the Balicsback then were
pressuring her io sgy thet Randy Was ity Brenda when sheszw Brende 00 the stept HeC
night, but she wouldn! say 3t becauss she only saw Brenda by hesself, Nrs, Dulke said
that Barry Randell was good but the others #&= pressuring ha.

felephons conversetion .
Dt 428 - Wirs. Puke said something happened yesisrdzy regarding tiis cesse but she dom't wrant o

get mvalved, but she do wani to mest m2.

- Wirs. Duke 2greed to be interviewed, whan apparent!y her hushand came: in the room and
she said that she would call back in half hour

ANNEX 13
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Inzp, C. Kenny
L 2003

« n -._._-":' e Ty "-'-.)
- Mirr, Dke refusss to c2ll= doztor and =t pilis for Brenda upon Rz 1 ¢qusst, Brenda

. . -
Shensmeyes EVEY EOMBE freen@f COUTS, 15 CONTTEY -

O tor marfies aocounts of VISHNE. .

gcoocozdl
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Puvitic Dulke N o ', S =T
Address 194 Empire Avenus, St Johr’s

June 43/83 by Cou €. G, Walsh

- Randy wamed Lo contra] her.

- Second last time 1 sav Brends was ahout 4:30 pon,, new dress md shoes.

- Tz —imesavw ben 115 em, 03-06-12,

- Defnitely did not sss Brenda with anybody on Fnday moming.

June 13/93,verbal. notes made by Cst. Tt Tlose (Scene Security)

- TReceived a call fom Randy Druken.

- Landy was asking her what shewas sayirjg to Balice,

- aveed casual on the phone because she didn’t want her hushend Pete to hea= ey call, and

for fear her nsighbours would hear.

Fune 23/%3 by Cst T K. Walsh
- Phone call received from Randy.
- Quastimms asked Dy Rendy:
' What e did you ses Brenda?
V&= she by herself?
Did she seem mad?

Vit ime was 1t that T Seen her?

- Randy said “Casa] left her at 10307
(uestians - V&= ghe alone?

- Hie said “Good, tell thet the Folice.”
- 2glred more questionsbut can’t Iamambsrwhat.

- The last thing he said was “If 1 remember anything else o sl it to the Polics,”




F4E

August 153 by L I Feddie znd §/5g" . Singieton - S

Frdey efiemoor, June 1192 up & Trendi’t, shawed ms naw Grest and
Tandy was not there 2f the TIME.

Tric was around 4 - 2,30 f.M. before sUpper.

Checl: Tis Leprows siaiement and evidence regarding Cive sp2ri with Brends on
e 11793

Went to Eings, gor hame around 10:30 v

Wem out by doorto cool of, wallced around building.

Around 11:00 pm,, on back of building 10 cool off.

- -Saw Randy Drulen coming around Southwest comsr going North 1o 2 ca-parked & back

of building.
He walked toward car. Heard doar close and car drove o=
Car weat too Tast for Randy to be driving, think he got into the hack.
Thinks there was somepns glse In car.
3 not Loaked back
Not sure of ime but deBnitely after 1030 pm
Om Sumday received cal. uestians acked:
What time did you say you saw Brenda!
What was she wearing? '
V&= anyone with her?
Randy said; "Younmake Sure that you tell the cops that I lef Brenda at 10:30 pam.; ifyou
Tmow anytning else; To tell the cops.” He gaid this in such a way asto maice surel didn't

1ell the cops anything.. My impression was that chouldnt tell the cope anvthing.

Ydre, Duice didn't tell Bilice this before becsuse she was afreid for the safely gfha son
¥enny, Told today because her Imsband mads ber.

Angust 11193, verbalby Lt D. Peddle and Singleton (Peddle's notex)

Saw Randy Druken & arommd 10:30 = 11:00 pom. Friday mght 030511 at rear of 194
Empire Aveme, Hegot intoa <& vith somenne else driving and left erse. I iold

Police before benauss she was afzid of Druken,




-

Angnst 19/92by S/5¢ Singleton anc Cst Rantell (HGE s;m_:m:ﬁt)

Friday efiempor 4:30 pm. or 5:00 p.1m. maybs §:30 pm, wlidng 1o Breade £ top of sieins
inerweer: 1he livingroomand by the bathroom. Brenda showed ks e 0w gnd drese She
had bhouglt, Comyessaion osqurree hetween fhe bathiroom and Hvingroort

Rerumed 1o her own opartment, £ol SUpper and wem to Binge & Counm Bingo.
Rickert's Road.

Zecurned from Binge, Judy Janes went home. s, Duke wem Rome

Heat up on 3¢ and went for wall walked down the rond. SBmE U bach lanz, back doer

was jammed; "Went up around Doaley's, young fellow came O {his way and Tor e
mimte, J can't swearto it, bul i looked 10 me like it was Randy Drulen. but he put his
head down, very quickly, and e wen: on... ] heard the door cloge md 1 heard the &=
leave."

Went into her own house.

Judy Janes arrived and played cards.

Tudy Janes left abour five after one.

Gat washed and dressed. Heat backup an 9¢, went oui on framt dOOISIED.

Spoke to Brenda about the weather, went back in house, 4ia puzzle boak and went 10
hed.

" Tnder questioning:

=z 1o e ] thought it was Randy Druie=. T couldmt - that's wiat ] thougms -
that's what I thonght i was."

1Capge ] mes i before and lse I wasn't paying mo ming 1o Him beeeiss he really
passed me really fest and he il ‘i head down and hut - the wight before thers wes
f:ing of an argument out in the back and o

meause... I don't know why I felt that way Yecanse every time T 12ninto Randy,
s like Iusefo get a cold fashing, ke ap efral¢ Fesling and tids s what 1 g0t when
he passed by mes 1 got a really cold, efraid fesling when he passed by me, 230

2y Mow never dic e nothin’ 10 me fe way, But that's just

£he way ] used to feel every time Tuse to 1k to him or be handy to him"

gee Brenda on the stairs leading down o the apartment building. Don't Imow which way
Brenda went.

Received phone call from Randy Druken on Sunday fmch tme. Rendy seid "by the way

" and anything else yon krows he saidh tell it to the God damm Felice™ ad e theway he

puit it.
Fuandy saic T left her quarter afier ten.”

Referving to the ielephons call,irs. Duke stated, "And the reason T didn't mention £
bafore caues T wes efieid of him and I sfill em afraid of pim.”

Wirs, Drrke heard Randy Thursday might, shouting aad yeling and gwearing: Shossid “l
don't kmow Fhe swore on me or SWore Ol PBrenda cause 1 was taking oy grandsnn in on
the kecin. M

h=Tieard them argning, "like you couldn't hesr every word, like all you could hear was
most generally swearing and yelling.” Only heard “bits-ard piecss, Tlee nothin that could
realty meke ssnse - Iike you son of a bitch, vou won't go 10 where”
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- Referring 10 Fridey night, hrs. ke ezid, "EuLl can't 7 10 i, vou mow like - 10 my
opinion, T was Randy 2F #That's onfy my opinion.™

- Pefzrring 1o hearing the Thursday night argumeit Wirs Duke ssid *. 1 never paid no
atentionto tme 1t was sarly, sauss iviichael wasn't in bed, & had 1o be, Whchesl
generelly comes in berween & 30, quarteric en..”

- Teliing abom Friday night seeing Randy = 10 3010 |1 ofclodi,Mrs Duke replisd,
“Weah, oy mayhe 2 Dit lare OT maybe a bit earier, 1 don’t kpow.” “lt wolldn't nxve bzen
no e than 10:30 b it could have been a bit 1ater shen 11,1 conldn’t swess 10 oAl

- Quesiioned = Did vou s him Thursday night? Mre, Duke replied ~Yeshiwel -1 didn’t

acmally ss= him, like be was on e side of the house, but you eould hear im swearing
and yelling.”

November 7/93 by L. D. veddle, verhzl cratement, noted on 1624 form

- Tlwrsday, June 10/93, somerms afier supper, bui before dark, she heard Randy Druken
ghoting up Lo someone i Brenda’s apariment. Randy was & rear of spartment, Just
outside and wern up the entrance to the ‘bacl: steps. He was looking up at the aree o
Brenda's lrwchen window, She heard Fandy shous: “You fucking whare, you'll never get
t0 the maimland, T' malke away with vou”

- Wirs. Dulce weni 1o Brenda’s Friday pight, gfier she or home from Blngo. She wanted 1o
know if Brenda had any tronble somight, Hile =z night, shomd she call the polics. Brende
said no, Brenda also tald Wirs. Duke che hat to give Randy & ride home. EBrends 2lsc szid
che bad 1090 because she was on the phone 10 her mathet,

November 13/93 at 2:23 p.m. by &&= P. DBavis

- Gee Randy on Thursday, June 10/93 around supper TIE.

- Pat Doolsy was there too.

- 11 ichen, heard yelling, Randy was caliing her 2 siut and 2 whore. wirs. Duke said “T
can’'t remember exactly what be said bt b said you'll neves melee it to the mainland or
vou’ll never get to the mainiand or away or something.”

- She seen Pat Dooley i the window (ldtchen).

- Stood up by the back window when she saw Randy.

- Tn he kitchen with the door closed afier she got Mike, and she could sill hear Razdy.

November 13/83 at 4:00 p.m. by Cst. P. Davis

et to Brends's epartmet on Friday, June 11/93 & § aie afier ten, meybe ¢ b eaclier
maybe z bit later, . .

- She went up the back &, Brenda opsned the door ajar, ol fulty, Saidto Brads “If you
have zny problem tenight do you want me 1o call somebody.”

- Brenda said “Ho, I'm mllkingto Mom and then I taldng kim home. "




Novembkr 20/9¢, Preirisi prepararion. Wayne Ciormen and Cst Eandel {Cett Bindall's

hﬂtﬂ) RSP E R, t P S ey
Referring to Thursday night:

- Tandy wes in o rage ke he was hifring the side of the house

- He said, “Youcosksusker, you'll never male 110 the mainiand.”

- Brenda told Mrs. Duke that she was efizic of andy and wanted 1o Zet away from im.

- Saw brutse on Brenda's fice a couple of daye 1o 2 weel: before she died,

- Got home from Bingo Friday night at 10:02 p.1m.

- Got ¥ dozen beer at siore (2 blocks away).

- yelied down by Judy Janes' house and umed around and waiked behind apartment
building.

- SawRandy of cOMET of Brende's houss between 1030 p.m. - 11:00 pm.

- Hesitant fo tell Bilice, feared for son's safely.

November 17/04, Pretrial inerview by Wayne Gorman and Cst. Randell (Cst, Randell

noies)

- Mre, Duke stzted thar when she wet kandy Druken on the corner of Brenda Yoro' s
house, he said words fo e effert of: YYorrficking g, keep you'te fucking molith s
znd go in ax of it” Te also sz lec! e a biteh a= be walked away muttering, bire, Dulke
e=id Randy was like he was iiporinad® oF something, He was pmsready on ks f= and me
balanne was off

November 2894, ‘verbal by I. Peddle and Singlsiov (Peddles notes)

- Tnterviewed drs. Dulke about her meeting with Wayne Gorman and Cst. Rendell the
previous evening. Mrs, Duke wouldn’t say what she told them. |

-+ Mz Duke said she saeRandy around 10145 - 11:00 p.m. Friday ﬁight.

- Wirs, Duke was afraid for herself and her children. The phone cell from Randy had
Frightened her io death.

- Mrs. Dule adviszd that Waype Gorman had promised her ke wouldn’t =]l anyone what
shehad to say to him last evening. ehe felt he was now going to agl: her this on the stand
and she was Tiot going to answer it. 5he would leave the court rowi.

- Deddie: “I asked herwiy she was 5o afraid of saying what, i anyihing, Randy Dken said

o her that Friday night and if he hat Uhreztened her - she became very upsst- erying
uncontrollably.” Interview concluded. '

March 295 by D a Peddle, verbal -

- Mire. Dulke telephoned Peddle, very upset T she was subpoenaed by HIL Coliins,
Dis=ussjon vt Peddle bt evidence not discuessd 2 Peddle was also subpaensed by BIl
Collins.
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Preliminary Hearing, exxmined by Mr. Gorman
- VWent 1o store: end bought beer for Peisr, ™

- Temurned home and Ieft again to go down 2t b= what Is kesping Jody (lzned), Vet to
Judy’s, she was I £he WesRroom Hirs, Dulke lefi and rerumed home

- Bacl: door locked. went iy 2round the ont

- Saw parson, he put his head Ao, fhoughn i was Randy Draken.

- Though! sheheard & c& door clost,

- Saw Brenda & aronnd 100 2.1

- On Thursday heard Randy say svou’ll never get o the ‘Fing mafniand."

- Swearing, yelling bich, whore, pitHim the side of the house, |

- Randy phoned Sunday asking qﬁcstinns'. ‘Randy never said nothing to me i hie whole life
ot of the wey but fhis day he really spsdme. Tandy said “Make sure you tell trePolics

that T Jefi berween quarter after 10 and nalf past 10 thar mght.

Preliminary Hsaring, crossed by Tvir. Collins

e e

- Phone call from Rendy, Mrs Duke said that Randy told her to “tell everything that you
know 1o the Pdics.”

- Friday night, just had 2 view of the persen for a couple of seconds.

- Mirs. Duke never Jooked behind, zad don’t Imowe where he went.

Trial Voir Dirg, by Mr. Collier

- Nirs, Duke can’t remember speaking = Dooley's residence as desorbed in the Tensoripts.
Tris! Voir Dire, by Mr. Gormzan

- Thursday, ks, Duke heard “you shut”, "you pasmard”, “yoiucker you’ll never get tothe
. mainland”, “whore™, "you cocksucker”,

¥, by B Collins

- itchen door was open. when she heard Rendy ontside on Thursdey, Tupe 10/93,

- Cliese the kitchen door when she got ke m and logked it.

- Never saw anybody else around when Randy was suppose 10 b2 shouting end hitting the
house Thursday June 10, 93.




Trigl, Novembsr 291954, Weyne GAIBER

- Sz “you will never get to the fircldng B Wi T B

- (i heotme, wen: 1o e sioTe. ought a half dozen b and went bad: hame.

- Went for a wall: down oward Judy Janes’ nouse, cut down between Judy's houss ind
Warion Carrolis mmd came uj the bacl Saw Tandy Druker, anywhere from 1030 ¢ -
11:00 p.m.

- 0. Tid von go 1o Judy janes' eperimeani al any e

A No.

Thig was referring 10 when hrs, Duke lefi th=house and walked around the AD&ITTENLS
and seen Randy.

- Referring io phone call Fom Tandy:
"iWhat tie was i| Brecda came noms"
o wee she with"
“Wes she ty nereslt!

- Told Randy that she didn't want firn zaliing anymore.

- "Hefind of shout and yelled at me when T was fhere. Hewas either érunl—he looked
like—1like he wasn't Randy that I lmew—"

- W e shouted and yelled 2t me and 101d e to mind noy own fucking business and go hand
jceep vour mouth shut and suff, e he wasjust raving on.”

" Bill Collins Cross Examinafion
- Seen Brendz Friday afiemoon corming o of Dootes™s, spoke to her yhout her nmr dress

and shoes, they spoke = top of Brendas 60nt siaircase. Mrs. Duke had her hand on tas
jercib of £he door b stll on the S

- Told W7, Gorman in confidence what Randy had said to ber on Fridey night going aroand
+h= boilding.
- Referring to abour what she said n confidence to Mr. Gorman, "hen he gave me his-

when he szid--whatever is said here is said here. I dadn't think that heeould s iin
e, # He e2if, "Whateverbes ( 5ic) said here, itll be left bere.”

- Heard a car door close but didn't hear the & driving away (referring to Randy & back of
apartment on Friday night).

.. Naver t=lk=d to anybody abour whar she Seen 0T heard. Didn't waich the news or T2ad the
NEWSPADE.

Refening to afier sesing Preyia outside, she said "went bacl to my ktcher, znd Teut
dowr with 2 puzzie boolt and then 1 wenf on tobed”
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November 30/199¢, M. Duke Crose Examined by M. Colfins - T ¥ ANNEX 13
. : TS ag

- Tusferring to Mre. Drke’s ststemett of June 2377 thout Rendy'', phote cull: “HT Page 461

remember anything elss o 1l 110 the Police.”

- And o the Augnst 1143 LGB statzment she said wTelt it to the God damn Pohee”

- Referring 1o Cst Davis” statement i Navember/63, Mre Duke went t Tirende's end
acked £ she had problem tonight if she shouid calt someone, Brenda saidns, Tm taliing
10 Kiom ang then]'m taking tim home. Mrs, Duke nOW S3ys fhat she don’t kmow E that
wras Friday night, Thursday night or Wednesday night.

- M. Duke states, “No, not Friday night, it either had 1o be Wednasday night o1 Tharsday
night o- one night duringthe night when ¥ wes 4 ruclus upstairs.”

- Referring 1o Des Peddis’s interview in November 1933 and her comment thar sne beard "
wil] male away with Yo7, referrine to Randy outside the houss on Thursday, Mrs. Tl
gay that “1 can't vemember saying it Jike that®

December 4/84, Trial Testimony of Mirs. Duke, Crﬁss Examination by Bill Collin:

{rehash of previous testimony)

e
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Juiy 1/9¢ by Inap. Kemny, initial conisct by telephont ko sets mesdmg " U

hhre, Dube said that she had 100 many CT5 coming o e Hodad & FhoiirTend they )
would write Gown things zng when they cead & back: they had ¥t oft reisted.

Julv 2/9¢by Insp. lienny. verpal interview (lns , Fenmy'r notes)
3 . 3 (LRSE A

Ser interview for latetoday. s, Tuke had o go o Wk,

wire. Tnilee seid that CID yeally confussd her she lagt time, differsnt offcers kepl comg
bag every day & ol hours and Were pressuring her 10 tell more, bt the 5aid ane didnt
inow more. Said it mads her really confused.

wirs. Duke said that the night she saw theman walldng around ine building was O
Thursday mght and not Friday might. She paid 1t was late, afier 2:60 am. Friday maming,
e that's how she got confussd, she considered that to be Friday.

Sajd CTD had &l her srarements twisted.

5et mesiinginierview for 3:00 pms- 4:00 p.in.

Tuly 2/98 by Insp. Lenny, andic taped inierview

T ast seen Brenda 1:10 eam. or 120 &m, Samuday morming, Jone 12, 1883,
Brief discnssion with Brenda about the weather.
Brends was alme.

Went down fothe store. on the way back met her teo boys, they woIs toaking Tor mnsy,
ariviser fhem she would come back and me=s them, ‘Tois was Friday night.

Tlmrsday night, hire, Duke was in her kiicher, }ad back door open &nd window opsn,
heard commotion, shotting and gwearing. Went out becl door. down ths steps and had

her prandchild Michael to come 1n.
A5, Duke asked to have the taps recorder tizned off.

Tepe revumnet afier 30 seconds.

heirs, Duke, around 2:00 am. (Saturday moming) outside looking for her sons.

Wirs. Duke requested tapsbe st off aegin & 4.38 p1% . tuzned on agaif & 5.37D M.

% eferming to Friday night, hirs Dule said she came home Fom. Bingo, went ic the store
and bought her husband a dozen beer, banged o Lier boys and they wanied money. She
brought the beer home and walled back towards the store and 7= her son and gave hima
few dollars, Walked arourd the house d came up the back way. Wirs, Duke setes, “1
berged dno a persor, [ was about three or four fest away from | emwhe: he told me mind
my ‘fing husinsss,” She went into Dooler's, they had compamy ad she went hame, M3,

Dule s2id, “T just made zn excuse; [ had to goup fiish playin cards, trd Twalt in the

_house, peyed cards pntil, Thmnot sure) it wes five 1o ons o5 fivesfier o=,

fufier carde, hrs, Duke went ouiside to eool off nd spole to Brenda

Tirs. Dole reumed home, and Was waiting for her beye 10 come home, It was after two
ccleck. iz, Duke went down Empire Avenue looking for ha sons, wert back up et the
sear of the boilding and met fhree people near Brenda's from entrancs, 2 malss #nd ¢
fernele, nothing spoken, returned home ond her sons arcived home 2t around 245 £m.

]
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. s, Drulkee said that it wes only wher e peiot: suid mind your P Dummety it e - Ty T Page 463
recapnized Rendy's voict, She sizieo “F e Gidn' have 10 gl 10 s L would never T
imow whe it was” ‘

- When asked i (he person she met opine avom? the building and 1elling her 10 rréngl ke
own 'Ting business could i have been OnE of Remdy'e brothers. S replisd "'Ir could've
been!”

- Gpid that this bad 10 be Friday nigin hecause she had no meney ON Thursday night, but she
vras g1 Eingo on Friday night.

- Teceived threatening phone calls from & male but it wasn' Randy. The caller fhreatened
1o do harmio her son Kenny. Person diszuised s voice. NS, Tinke said ftes the calier
s8i¢ ™esp your nose out of other people's husiness or vou'Te gonns be sarry, and it'e
gonne hurt you where you Jeagt expectiL"

“ . Teferring bacl to meeling Tandy: drs, Duke said thai the person telling her to i ber
own ‘F'ing business sounded {ive Randy. Heves three o four fezt gone past bt whet b
spake, she didnt lool: bagl and didn't s== where he wenl

- When asked if she seen his face, hirs, Duke said: "yeg | Seen bs face. B it =fill never,
10, wait now, Yes catss Is, ke ] couldnt, really Twas darl:, it was just, 1teally thought
it was Randy cause 1t was rally darl:, you coulds't 2]l right of bur, B= when he spoke,
fhat's what kinde scared mE. ind when be said that 10 M=, fan really scared me. Bab 1
no.”

- During the breal: n the taped interview anc & e conclnsion of T2 irerview sfter the
+zpeWas Shur off, hrs, Thuks avised thar abs Is prefry sure fiat che recognized the man
who was on the Doaley/Young docrsiep as being Pat Dosley £ e wras with the other
male and female afier 2 00 am. when she walled around the aparmmsnt puilding cn Juns
12/93. She also fesls thar it was Pat Dipaley & whe called and fhreatened to Fanmm =1
eon K enny, This information was do cumented on 2 separate shest of pepes amd gealed im
an envelope In Iy briefeass and not documented I o nowbook 22 per S RO

Jly 3/28 by Insp, Kenny, telephone conversetion ’ i

- Mirs) Dule szid that after, spealang with her hoshand subsequentio out iftarviow
yesizrday, sherealized fhat it veas only Kezryy that came vwome tha: mightt (Friday, June
11442, 1983} and Paul stayed wifl: his misifiznd on Prince of Wales Strset or Campoell
Avenne.

July 4/98 by Insp. Fepny, telephone copversztion

- s, Duke said that she never received zay monsy fom the olirs and neither did her
sons Rz or Pall. Whett asked ahout her husband, she pessed the phene io bim. Peter
Dulie sxplained that he re<= yesd §200,00 from Dies Peddle Zoo 2n urrelated insident
invohving sl property and that he gave the mangy t0 Mre} Duke becauss shehad
rrissed seven days work (duelo tesfifyingin esur).
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Sepiember 1708 by Intp, Keany, ielephone conversatics

- Callsd Mrs. Duke coroamingbeing trsaiensd by Derdk Druked. She stzsed! the She was
gt ha daghts Deanne's nonse o Hris Lane L2 Derel; walleess dorm ine soset put
e, the vas oul by fhe e and Deersh called e ¢ “slut” or & Swhore”, she'z nor sure
vii=by. She didn Fmow whe le was und] Dezhne (01d her he was Deral Druker, znd
then she got scared [this 18 conmany' 10 Deenne’s recoliecton, £ Drenne says that Drerel

e threatened Or spoke o her mother),

- wire. Truke asked what was going on with the 5200 00 T explained that there s soms
imention fhai she had heen paid e Tuke said tha she did et §200.00,5he said That
S Peddle gave her four 50 dolla- hills. when ghe agked Hirwhat it was for, he said
wes for 21 the Line she missad of waork when ehe w2t iy coms Wi, Dule went ento
say that after Peddie lefi. her husband wanted money for a dozen beer, and when he ot
drunl: he 101d her tEx the money was his for something that ke did and he 1old Peddls 1o
give il (money) to hey for the tme +hat ghe missed from worl., Shensys leamned of this
sicien property tluat Mr, Duke pagsed over to Peddle umpil lately.

- Mrs. Duke expressed fear of going hac) te court and said tiE the Ildcs badlr TEnware
pressunng her to say that Randy wes with Brendz when she saw Brenda on the steps Bt
might, but she wouidn’t say it becauss she only saw Brenda by hersslf s, Dule sald
thar Ferry Randell was good bt the others were pressuring her,

Ocioher 4/99 by Insp. Kenoy, telephone conyersation

- Wire, Truks called and said thar she never gave beer ot beer money to her sons TEC might
(Jume 11/93). She said that Paul wasn't there that night at all. Kenny wes down on the
corner with § or  young feliows. “Shemay have given him monsy =2 he told her hevas
going downtown, She said thar neifher Paul or Kenny wars living £ Dome 2= thetme,
¥y Lived on Cool: Street and Paul Tved on either Campbell Avamie 0T Prines ofWales
Stret, She gaic Eenny naver came bacl: home that naght, she was up 1 2:00 am. and
never heard & sound.

“ rs, Duke said somsthing happened yesierday regarding this case but shs den’t want to
o=t imvolved, but she dovets to mest me,

- Qaid that less than & wesk before Brenda’s death she ves in the back halland heard an
argument in Brenda's aparonent, che said it wasn't Randy. Shenever Geen Randy that
night, She went up to Brenda’s doot, Brenda opened it a little, sho asked If she nesded
her to call someone and Brenda igid no. When asked if she lnew who it wes with Brenda,
Wirs. Dule snid that she don’t want 1o get invoived, that the Policejust ferists things
around.

- Jirs. Dulke agresd to be interviewed, when appafenﬂyher Tushand came in the room and
che said that she would call back ina halfhour.
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Getober 20/9% by imsp, C, Renny : Pag&465
- Sure +wer Friday night frt she s=on the peeson going arouns e eperime building.

- L.eany and Paul did notlive = homein Juns 1883

- Wet Eenny Friday night aher Bmgo and gave him monsy . nz wag going dOWDIOWL.
- Eail wes ot there Friday night.

- Neither Fenny nor Paul Cams back home Fridey night,

- A few days 1o & weel: prior 1o Brenda's death Mrs, buke hsarsan armuman coming om
Brenda's zparmment. Went up and mcice? Brends if she needed the Police elle, Brenda
says no and closed the doar. \

- Don' remember what the argument was about.
- rnow who the other persen was b reused to el

- Thursday, heard and saw Tiandy Druken ot hacl: showing ané swearing. 53w another
person our back standing by a czdon't know who Tie was & if he was with Randy.

- Did not go to Brenda's aparmment after Bingo as previously noied by Des Peddle. Mz,
Dtke was emphatic about this pain,

- Friday afternoonup oo top of sizir: gt Brenda's. seennew GTess and ghoss. Wi, Duke
goes on to say feE she 18 not surs i3t was Friday or a couple of days bafore that. Then
states trE- 1t couldn't be Friday, I had 10 be Wetnesday oF Thursday.

. Nezriy banged im0 the parson going around the building, bur did not ss2 ks fecs, The
person never said anvihing 1o her either. Thie was around 1330 p.m. ” 11:00 p.oL

- Wirs. Dulte 5ays she is now caniused bece s she T=t 2 person oing around the tullding
again around 130 2.m. maybs2:30 am. wien shewent out Jeoking forhe boye. (¥The
boye didn't live a2 her sesidence according to Mss, Duke) The person then says 0 Mre. l
Dule: "Easoyour nose DLTE S business™ or “mind your own husiness,”

- Q. '"Did you roghizs the persons' faces either tme?"
A WThe Sz 1 Tjust had a feeling who it was. Ilmew who i was. Iile=T didn't have to
ool &t em ifs fist, ] knew 1twas Randy."

- Around 2:30 am, === other person on side of building, he had ks head down and said
rmind your own God damn husiness or keep your God damn noss ouritz my DUsiness.

Ses Tinbody else around bur there could have been 2 dozen there.

Referring to seeing fhe persan at around 10:30 = 11:00 p.m., Mrs. puke said G=t the
person never said anyihing apd that she pever saw & et or heard & =T,

Q. “The p=son you se2n that you nearly banged into, did you se that parsof 2gein ater
around two o'closk?”

A “T'm notswrs itwas mm, serionsty.” -

W] seen somebody bur T 1ot sure it was him and the person had their heads down end
they told me edther, I'm nat sure i they said keep your nose OUtLE Ip” God damn business
- you 2lvways gol your nass in somebody's busin=ss, someliing sarexstic, and Tosmi
around 2nd walked right back nto ms heuise and that'swhere T sizysd R ‘ \

g

\When Mrs, Dulce vas referring to “Him" she was referring to*handy Doukien”
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- irs, Dhilte seig she wes not &7 of who ke p2rROn W, B0 di she recopnizs ks vOICE.

{Pjezss nols. Ti this aspedt of Wire. Duke's satement relafing io tseing & person &t
17100 L. Samnday moming 1 @ complerely new scenar fhat hee ot D220

around 2.
divwlged Tn amy prio? SiHlEment oY resmony. and she is nOW Enaning hier azsount oF
= 130 . - 1100 E.mm.)

sesing the person around the puilding =

- Mrs. Duke tallzs 2o Teceving fhrearening phone cls, bl changes ber gzcount by 2rst
saying that the caller it malke utieranzes, 1o e caller never saying anything hurjusl

hanging wp.

- Szl abow Teceiving 5200 0C from Des Peddle, and it was bt inivia) behef that T was
{or missing houe of worl: bw later lzamed EC the money we= oiven o a vesult of
gomething unrelated between her hushand and Peddle.

- When esksd abour the incident on Humt's Lane when Derek Drulken alisgedly threatensd
Tre, Duke. she now says that be dign't say nolning to her bot looked of her ir. such a way
et scared her, Mre, Duke givesa sirrdtar account o her Tealings e5 ghe gave bt
allegedly meering Randy Dyruken. Again, birs Duke's daughter, Deamns, 1=l a )
completsly different swey.

- wirs. ke stared that she bas probably sean Pad Droken visit Brenda's Once or TWICE,

- Wirs, Dulke refised to czll & docror and ges pills for Brenda upon her request. Drenda then

srayed away Tom her. Teds, of course, is confraryto her earlier accoumts of visitng and

spealing with Brenda frequently,
- rs. Dulee refused to divuige cesain ipformation os £2pe, the following informssion was
given in confdencs, ad accordingto sz, Duke, she il not agrify 1o It
'f

VWhen referTing 10 sa2ing TWO men and a woman out i Font of TEre's  apartment durmg
trm earty hoars of Satarday erriizg, she staiesthat one psson Was Pai Toolsy Sr., 2nd
T says that she 15 prefty sure {har the ofher mals Was Pyl Driken”'. She alse dni==ly
gtaied that Paul Druken was 0Us ol fhe bacl: Stairs, statng == she zard himand made
mention of Mrs, Bvoy sesing him. wirs. Duke coes on 1o B2y that e didn't imow Who
the Person on the back sisps was. (Thers is litfle doubt that hirs. Tlee has heard
something abowt Paul Druken's involvement and is IOW incomporaingthis I her accourd
of events) Wirs, Duke did say that she definitely did see Panl Druken in front of Erenda's

Saturdey morming.

Mre. Duke further states (offthe record), that the argumert +hat she heard coming from

- Brenda's apartment 2 few days hefore Brenda's death was between Brenda and Pat
Dooley Sr., and they wers arguing about stolen goods. Thie X when ¥re. Duke went to
Brenda's apartment, Brenda epened the-door ajar, and Mrs. Dulke agked i she wanted e

- Police czlled, Brenda says NO.

(Please noie: Thig incident s similar to that oftirs, Dule guing to Brende's eperimeni oo
- Fridsy night and asking Trenri= the same thing, but was then refering o Randy’s
behaviour and nor Pat Dooley Sr. Mrs. Dulce now denies going trBrenda's Fridzy night)
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JAILHOUSE INFORMANTS,

rHEIR UNRELIABILITY AND THE IMPORTANCE

o ' OF COMPLETE CROWN DISCLOSURE
PERTAINING TO THEM

smmem e s snam e T

e,
T

Jailhouse informants comprise the most deceitfinl and deceptive group of witnesses

mown to frequent the courts. The more notorions the case, the greater the mirber of
prospective informants. They rush to testify Hke yultures to rotting flesh or sharks to
blood, They are smooth and convincing liars. Whether they seek favours from the
aufhorifies, attention or notoriety they are in every instance completely unreliable. Tt will
be seen how frequently they bave been 2 major factor in the conviction of inmocent '
people and how much they tend to corrupt the administration of justice. Usually, their
presence as wilnesses signals the end of any Tiope of providinga fair trial.

e SETHE NS

R

They must be tecognized as a Very great dapger fo our trial system. Steps must be taken
40 rid the courts of fliis cancerous corruption of the administration of justice. Perhaps, the
greatest danger flows from fheir ability to testify falsely in a Temarkably convincing i
manner. In this case, it will be scen that an experienced detective thought that Mr. _l
Martin, a very frequent jaithouse informant with 2 conviction for perjury, was a. credible i
witness. He Hed in this case and he has sestified in at least mine other cases, undoubtedly
with the same degree of mendacity. Jalhouse informants are a festering sore. They
constitute 2 malignant infection that renders a fair trial fmpossible. They should, a8 far as
it is possible, be excised and removed from our frial process.

T e

JaiThouse informants are a uniquely evil group. Justice Kanfman in the Morin Inguiry
dealt extensively with jailhouse mformants and the harm that they occasion. His
thoughtfu] and helpful recommendzations are carefully set out in his report. I will adopt
them but go still further in my recommendations on this subject.

This case provides a classic example of the use and the permicious effect of their
testimony. M. Peter Neufeld m his book, “Actual Tnnocence”, (Inquiry, Exhibit 139) at
page 361 studied 74 cases in which DNA had established that 2n jmmocent person had
been wrongfully convicted. In 19% of those cases, jailkouss informants were used.

Let us cobsider the informants put forward in this case.

Thomas Cheng

“l Mr. Cheng tesiified in the first and second trigls and, despite the objection of Defence
: 'i . Counsel, his evidence ‘was read in at the third trial. Mr. Cheng testified that Thomas

Sophonow told him that he had tried to rob a domut shon. Mr. Cheng stated that Thomas
Sophonow said that the gid who was in the shop was to tgll him where the yest of the

63
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money was located, She was to do this because they were friends. When she did not do
this, it made hiro mad and he took her to the washroom and used a rope to kill her.
(Inquiry, Exhibit 158 - Document Brief 7 re Police Tnvestigation Review, page 2).

M. Brodsky, Counsel for Thornas Sophonow in the second and third rials, suggested to
Mr. Cheng that he bad made a bargain with the police in sxchange for his testimony.
{Inguiry, Exhibit 4 — 1983 Trial Transcripts, pages 1108, 1109).

M, Dangerfield was then permitied fo re-examine to determine Mr. Cheng®s motive for
teslifying. Mr. Cheng stated that he had not asked for any consideration in return for his
story. Aside from the hope that he would be treated in a mors kindly manner, the only
ofher reason that motivated him to come forward was that & bothered hirmn to see a
murdezer on the street. (Inguiry, BExhibit 4 — 1983 Trial Transcripts, pages 1113, 1114).

When Mr. Cheng was asked whether he understood that the police would drop some

charges or do various things that would of assistance to him he replied: “sometimes 1 e
#hvink so but that’s not the main reason I approached the police” (Inquiry, Bxhibit 4 — i
10683 Trial Transcripts, page 1120). He was then asked if he had told the police afficer S
that be wanted some favourable consideration for telling the siory and he replied “no”.

This was not tme. Mr. Cheng told Sergeant Huff, the polygraph operator, that he
considered himself to be 2 Christian and he believed that 2 Christian belief does not allow
for the taldng of a fife. This was put forward as one yeason that he advised the police of
#he copversation with Thomas Sophonow. However, he stated that the single most
tmportant reason for testifying was fhat he wished to get out of jzil and have the charges
against him dropped. He said that he was afraid of having 2 record as it would prevent
him from re-entering the United States and that he would be departed back to Hong

Yong. He also siated that he felt that he had brought shame to his farnily. (Inguiry,
Bxhibit 158 - Document Briel 7 re Police Tnvestigation Review, Tab 3). Although fhis L
was all set out in the police material which was provided to Crown Counsel, it was not S
disclosed to Defence Counsel at any of the trials. Without that rsport, Defence Counsel
were unable to effectively cross-cxamine Mr. Cheng. In the absence of that report, Mr. o
Cheng would appear to have come forward for nothing but the highest and best motives. :
The jury would assess his credibility based upon the praiseworthy motives that he gave

for testifying,

“Yet Mr. Cheng was facing 26 counts of frand which were withdrawn by the Crown. e
Furfher, he was released from custody on the understanding that be would be expected to
 testify at the fhird trial. Althongh he did not appear for the third trial, his evidence was : :

repd m.

The report of Sergeant Huff was of fundamental importance to amriving at the truth. Ifit
tad been disclosed to Defence Counsel, Mr. Cheng could have been shown as the liar
that he was. Crown Counsel agreed that this was the type of material that ought to have
heen disclosed to Defence Commsel] in 1982 and 1985, It was not and it should have been.
This failure to disclose, along with others referred 1o later, constituied a very serious
error, They demonstrate that there was not a fair disclosurs made based on the standards
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+was contended by their counse] that all relevani documnents were given to the Crown. It

- whether to call Mr. Cheng-and for the Crown t0 disclose such documents as they deemed

_ Huff the Defence was denied the opportunity to properly and adeguately Cross-examine

At the third trial, two additional jaithouse jnformants were called, Adrian McQuade and

I

et e ._.,_Jufffnqqsg.?zlﬁrrmgrﬁANNEXJi_’:l?-
' " .Page 475 l

33

N
:
;
il

)
i
4

of 1082. Those faflurss further indicate that there could not have been a fair triai-basecl b
on the standards of that time. : e
On behalf of the police, it was submitted that they did all that was appropriate for the ' o ‘E
#imes in checling the Teliability of Mr. Cheng. They required him to take a polygraph j
iest and confirmed that he had been seen talking to Thomas Sophonow. For the police, it

was, argned, with justification in my view, that it was for the Crown to make the decision ' ',

appropriate to the Defence. Bven if it is assumed that the police did all that was required * ;fi;f
of them, perhaps what is most significant is that an extremely unrelizble witness was k
called who must have had 2 devastating effect upon the result of Thomas Sophonow’s i
trial, Further, as a tesult of the faflure to disclose Mr. Cheng’s statement to Sergeant » %1

Mr, Cheng. o 1 =
‘ l:;
Mr. Dangerfield, Senior Crown Counsel in the first and second trials, agreed at this ' _ “'?‘
Inquiry that he would have read thepolygraph report before Mr. Cheng testified. : : t];i
(Iquiry, Vol. 47, page 8158). Healso apreed fhat, in his taped conversation with Mr. Eﬁi ‘

Brodsky conceming Mz, Cheng, it did appear that he was referring to some of the e
contents of Sergeant HufPs report. (Inquiry, Vol. 47, page 8164). He went on to say that X
1ie had no independent memory of reading that report. Yet he did concede that soms
underlining, which can be seen in the report, would mndoubtedly have been made by
someone, other than the police, reading the report, He conceded that, ifhe had been
given the teport, he would certainly have seep it before Mr. Cheng testified. He also
agreed that the Defence should have had the report but be suggested that he certainly did
not keep it from Mr. Brodsky deliberately. I certainly accept thathe did not deliberately
keep the report from M. Brodsky. Howaver, the fact remains that it should have becn
produced to him and it was not. The consequences of this failure to disclose must have
been serious. Mr. Cheng wonld appear to the judge and jury to have come forward and
testified for the highest and most praiseworthy motives. This was false and should have
been known to the Crown to be false. The disclosure of the report would have afforded
the Defence the opportunity to dsmonstrate the falsity of Mr. Cheng’s evidence.

RNy

Donglas Martin. Let us consider fizst Adrian McQuade.

¥

Adrian McQuade

Adrian MoQuade was well known to the Winnipeg Police as an informant. On behalf of
the police, it was submitted that mformants must give relable information to the police or
they could not be reco gnized as informants. Therefore, it was submitied that it was '
appropriate to put an informant such as Mr. McQuade forward as a witness. When the
circumstances surrounding the so-called confession of Thomas Sophonow to Mr.
McQuade are reviewed in their proper context, it can be seen how very umreliable his
testimony was. Sergeant Biener testified that “he wanted the Crown to know what they
were dealing with in Mr. Adrian MoQuade”. (Inquiry, Vol. 3G, page 7709). Asaresult,

€5
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the police made the Crown aware of the following circumstances pertammg 10 Mr. I
MeQuade: .
1) Upon being jailed ona aterial witness warrant, Mr. MoQuade had threatened io
. sahotage the Crown case and intentionally perjure himself if necessary;
2) A taped conversation between Mr. McQuade and Officers Daher and Smith f

demonstrated clearly that Mr. McQuade was an informant for the Winnipeg
Police and was dealing with them oz at least five matters;

3} Mr. McQuade had been t01d that everything that he said to Officers Daher and |
Qmith had been recorded and that if he did not testify volunterily against Thomas

Sophonow he would be ireated as a hostile witness and the taps recarding wonld il

be played in Court. This, of course, would expose him as an informant with all
the dangers which that entails.

Sergeant Biener testified that Al this information was disclosed to Crown. Counsel.
Obviously, this informationp was important to those who were assessing Mr. MeQuade’s
credibility. Unfortunately, it was not disclosed o the Defence and, as & result, the jury
was not made aware of the great frailties and apparent falsehoods in bis testitmony.

There is an gxfremely worrisome aspect of Mr. MeQuade’s evidence. Mr. Whitley,
toward the begimning of his examination of Mr. McQuade in the third trial, referred to the
March 19, 1982, date when Thomas Sophonow allegedly made his confession. The
following appears from the transcript of the third trial

“0: M. MeQuade I want vou to thmi back to 1982, March 27. 1
umderstand on that.date you were arested on the charge break -
entering and theft and possession of stolen goods; is that correct?

A:  Yes '

Q: And the police took you where as 2 resnlt of the arrest?

Az At the Public Safety Buildng.

Q: Tow long did you stay in detention at the Public Safety Buildmg?

A: About one weekend.” :

Mz, McQuade then testified as to the confession that he stated had been made that yery
weelend by Thomas Sophenow. ' .

However, the evidence is very clear fhat Mir, MoQuade ‘was arrested by Constable -
Tuczenczyn on the 57 of March, 1982. He attempied to exchange information about
drugs for a deal pertaining to his charges. This was refuged, He then offered o go into a
cell in “B* Block with Thomas Sophonow whom he Iméw. The police accepted this offer
and arrangements were made to place him in the cell with Thomas Sopbonow. He was
asked 1o talk to Thomas Sophonow and fo get any information he could inclading, If
possible, an admission. The following Monday, March 29, Mr. McQuade attended Court
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1o the other side. He forther conceded that Mr. McQuade had been forced 1o testify. He
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and Constable Luczenczyn met with him. At that time, Mr. McQuads advised the
Constable that, although he had spoken to Thomas Sophonow about four times, “the two
did not talk of the murder”. All of this information was put into a special report which is
the Fnquiry Exhibit No. 111. The report is, of course, of great significance. It
demonsirates that Mr. McQuade, af that time, was denying that he had ever received the
confession which he tecited at the third wial.

Let us consider what Mr. Whitley knew of Mr. McQuade before he called him as 2
witness and what information should have been disclosed to Defence Couns el in this

regard in 1983.

Tt is clear that Mr. Whitley kmew of the tape recording made by Officers Daher and Smith
of their talk with Mr. McQuade. Sergeant Biener’s notes reveal that he deliversd 2

franscript of fiis ecording 1o Mr. Whitley and Mr. Gosmmap, at 2:00 . on January 16%,
1085. M. Whitley admitted that he knew Mr. McQuads feared for his life (asaresultof -
being labeled “a rat”) and knew Mr. McQuade had {lreatened to tum on the police 2nd go

stated: “we compelled him to testify, yes”. Thiswas accomplished, of course, by .
{hreatening Mr. McQuade with labeling him has a hostile witness and playing the tape - o
Court. (lnguiry, Vol. 50, page 87696). ' : -

When Mr. Whitley was asked about the Lnczenczyn report, which indicated that there ;1
had been no confession, he stated that he was not aware of it. {Ingquiry, Vol. 50, page G
g768). However, when he was told that Sergeant Biener had submitted it to him, he : 5
agreed that this was a fair assurnption and that the Luczenczyn report was part of the
material he would have looked at assessing Mr. MoQuade’s oredibility. {Inguiry, Vol.
50, page 8770). With the passage of years, it can be appreciated that Mr. “Whitley weuld
not recell the Luczenczyn report. Nenetheless, it is also clear that he was in possession of
it and that he would have read it and used it in assessing Mr. McQuade’s credibitity.
When questioned as to whetber it should have been disclosed to Defence Counsel on the
basis of the practice in 1985, he stated that there was no doubt that Defence Counsel
should have had the Litczenczyn report in order to cross-examine Mr. McQuade. He
stated: “I can’t say at the time if that happened”. However, it does appear from the
transcript that Mr. McQuade was not cross-examined on the Luczenczyn report. Yet,
obviously, it would have been of fondamental importance to the Defence. cannot
imagine that Mr. Brodsky would not have cross-examined M. McQuade extensively
with regard to it if it had been disclosed to him.

Wir. Whifley went further and agreed that the report should have been disclosed even in
1985 because it is: “such @ ..... departure from what he had testified to it would be unfair
for this person to testify as if this didn’t exist”. (Ingquiry, Vol. 50, page 8772). Mr.
Whitley stated that he didn’t know why the report was not disclosed to Mr. Brodsky. His
response was: “well I don’t know, I don’t have an answer for that”, (Inquiry, Vol. 50,

page 8773).
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Unforimately, the matier raises still more problems.
‘Whitley that Mr. MeQuade’s statemn

testified, referring to the Luczenczyn report:

“Brodsky:

Com. Cory:
Brodsky:
Com, Cory:
Brodsky:
Com. Cory:
Brodsky:

told by the Crown that

the Tuczenczyn report

Mr. Brodsky, of course, conBrmed that he wonid have

T gever heard about jt. 1 didn’
* it did not exigt, becaunse as I'v

ent was being tajken

M. Brodsky was told by Mr.

a5 we speak”. Mr. Brodsky

t lmow about it 1 was told
e already said I was told the

staternent was the only one that was bemg taken.
I'm sorry Mr. Brodslcy who tpid you that?

The Crown.

Yes.
Mr. Whitley?

© The Crown? Mr. Whitley?

He told me fhat the staiement was being taken as We
spoke and that was the only statement 1 knew about, T did
1ot kmow about an earlier sj:_atcment,”

M. Brodslcy prepared a memorandum and placed it in bis Hle. It mdicated that he was

Mr, McQuade’s staternent was talren for the first time on January
30® 1985, (Inguiry, Vol. 57, page 10049). Thus, M. Brodsky was not awae either of
or the transcript of the conversation betwesn M. McQuade and -

Officers Daher and Smith.

‘iced 10 have seen the transcript

from Officers Deher and Smith of the McQuade conversation. He further testified thathe

would have sxpected to be given some
(Inguiry, Vol. 57, page 10160).

thing as jmporiant as the Luczenczyn TepoTt.

1 shenld have mcntioﬁad that the very fact that the TuczencZy report was found In the

was probably enly known 10
Luczenozyn. Jtwas a document that the Crown WO

ergeant Biener realized that the Luczenczyn Teport
important to 2Ny 285888MEL
was made avaiiable to the Cr

imtegrity. He reatized its relevance and mmpo

Crown’s files speaks volume

for the candour and courage of Sergeznt Biener. The report
three people, Inspector DsPourcq, Sergeant Biener and Mr.
uld not normally have received. Yet
wes relevant and exceedingly

t 10 be made of Mr. MeQuade. That fhe Luczenczyn report
o is a credit io Sergeant Biener's sense of fairness and
rtance and made ceriain that it was disclosed

to Crown Counsel. t1s unfortimate that 2 document a8 jmportant as thet was not, as it

was conceded it shonld have
fhere could notbe a fair trial for there

been, disclosed o Counzel for the Defence. This meant that
could not be an appropriate assessment made by

the jury of Mr. McQuade’s credibility, tested by crpss—examination with reference to the

1 nezenczyn report and

Douglas Martin

Another jeilhouse info

€8

mmsnt called at the

the Daher and Smith transcript.

fhird trial was Douglas Martin. He is a prime
' example of the convineing mendacity of jailhouse snformants. He seems to have heard

X 14—
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more confessions than many dedicated priests. He has testified as a jailhouse informant
in at least mine cases in Canada. When he came forward, the police learned that he
certainly did have a significant record including a conviction for perjury. Inquiries were

" made regarding this conviction but it was thought that there was a reas onzable explanation
for it, namely, that threats had been mads to his wife and that he perjured hims elf in order
to protect her. The danger of jailhouse informants is emphasized by the assessment of
Sergeant Paulishyn, at that time an experienced police officer. He thought that Mr.
Martin was a credible witness and that he came across as 2 truthful type. (Inquiry, Vol.
41, pages 6570, 6571). To his credit, Sergeant Paulishyn carefully advised the Crown of
Mr, Martin’s record.

Findings Regarding the Use of Jailhouse Informants in the
Thomas Sophonow Trial

Tt is apparent there was nothing mtoward abot the use of jailhouse informants in 1982
and 1985. The Winnipeg Police did attempt o investigate to assure themselves of the
reliability of these witnesses and, on this issue, no fault can be attached to the work of the
police. 'What the case does demonsirate is the ease with which experienced officers and
Crown Counsel can be fooled by jailhouse informants as to their credibility and apparent

truthfuiness.

The very real problem arose In this casc from the failire to disclose to Defence Counsel
important aspects of the material regarding the jailhouse informants, which Crown
Counsel readily agreed should have been disclosed. If that had been done, cross-
examination would have helped to demonstrate the umreliability of these witnesses. The
material was in the possession of the Crown. Crown Counsel agreed that it should have
been disciosed to The Defence. It was not. This was a serious exor on the part of the
Crown and the Crown must accept 1esp onsibility for it. The error contributed
sipnificantly to the wrongful conviction of Thomas Sophonow. :

Some General Comments on Jailhouse informanis

The mammer in which jaifhouse informants rush to give testimony in a prominent case is
demonstrated by the Thomas Sophonow trial. Before the third trial, no less then 11
jailhouse mformants had volunteered their services. The police and the Crown took pride
g in narrowing it down to the three who were called on the basis of their “credibility and

‘ reliability”. Yet how deceptive and untruthful they were and how very unreliable they
were. As e group, they have an umsurpassed record for deception and ying. Asa group,
they do merit very special attention and caution must be exercised in the use of their

evidence.

Tt ig trne that Justice Dickson, in TVetrovec v. The Queen, [1982] 1 S.CR. 811, cautioned
against placing witnesses in pigeon hales sa that only some classes of wimesses would
require warnings regarding fheir testimony. Nonetheless, jailhouse miormants are ina

special class with the demonstrated ability to mislead and deceive the most discerning
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and experienced observers. They have, asa clzss, established 2 unigue record of
consistently giving false testimony. They must be given special attention and therr
evidence shonld generally be excluded and only be admitted in very rare cases. On those
rare occasions that it is admitied, it mustbe approached with the greatest caution.

Tt is not unduly difficult for jailhouse miormants 1o obtain mformation, particularly in
high profile cases, which would appear to come only from the perpetrator of the crime.

As & tesult, they appear to be reliable and credible witnesses. This case demonstrates that
experienced police officers considered very unreliable informants to e credible and
trustworthy., Crown Counsel obvicusly thonght that they were credible witmesses who
shon}d bs put forward, If expertenced police officers and Crown Coumsel can be 80

easily talten in by jeilhouse informants, how much more Jdiffenlt it must be for jurors 0
resist their blandishments. How difficult, if not impossible, it is for jurors to appreciate
the polished and practiced facility with which they deliver false testimony. Jaithouse
informanis are, indeed, a dangerous group. Their testimony can all too eagily destroy any
hope of holding a fair trial and severely tarnish the reputation of Canadian justics.

There i always a very natnral and healthy tendency 1o sympathize with the victims of the
crime and with their families, There is as well 2 very real concern for the safety of
society. Citizens of Canada have every Tight 1o be protected from perpetrators of crimes,
particularly of violent crimes. ‘The incarceration of those who comtait violent crimes 1s
the only feasible manner of protecting society. However, in the desire to protect spcaety,
we cammot compromise the principle of 2 fair trial. Our criminal justice system is based
upon the principle fhat those accused of crimes are entitled to znd will always TeceIve &

fair trial.

Tn the Uniied States, the miscarriages of justice occasioned in whole or in part by
jailhouse informants have been set out in the book, « A cinal Tomocence™, co-anthored by
Peter Neufeld, In Capada, Justice Kaufman considered the same issue and made SITONE
recommendations in the Morin Inquiry that would limit the nse of these informamts and
require strong cawtionary instructions to the jury with t=gard o {heir testimony. By now
it shonld be clear that jaithouse informants are 50 smreliable that they tend to undermine
crimina) trials.

Their testimony has all too often resulted in a wrongful conviction. When such a
miscarriage of justice ocours, the entire system of justice sufiers. Indeed, the entire
community suffers as a result of the demonstrated inability 1o provide the accused with a
fair tial, How many wrongful convictiops mmst fhere be before the use of these
snformants is forbidden er, at lsast, confined 1o very rare cases. Inthe rare case that they
© are called, their testimony should antomatically be subject to the strongest possible
warning to jurors to approach It with great caution. Lawyers, particularly Crown Counsel
and Judges, must be made aware of the irreparable damage that these informants can
canse to the administration of justice in Canada.

70

Page 48




TFuilhouse Treformdnis”

£].S, Studies on Jailﬁouse informants

This conclusion i3 supported by studies done of jurors in the United Stated regarding the
effects of a confession made 1o & jailhouse informant. Mr. Peter N eufeld gave impressive
testimony with Tegard to this subject. His studies reveal that, in roughly 20% of the cases
that were established to be wrongful convictions of innocent PETEONS, jailhouse
imformants were used by the prosecution.

Further, it is unfortimately apparent that jurors give great weight to these alleged
sonfessions. American studies indicate that, to the average juror, there is not much
difference between the manner im which they receive and weigh a confession giventoa
police officer and a confession given 10 2 jailhouse mformant. (Inguiry, Vol 56, page

9891). Itis very easy to build a sufficiently compelling argument to convince the jory
fhat the informant is a credible witness. {Inguiry, Vol. 56, page 9983). This occurs

- despite the fact that the experience in the {Jnited States has been that the same jaithouse *

informant may testify in mumerous cases. Mr. Martin demonsirates the Canadian
tendency to follow this pattern. It was Mr. Neufeld’s reconmmendation that, because
jailhouse informents ars SO mreliable and their testimorty has such a devastating effect, '
they should not be used in any cironmistances. Further, he noted that the testimony of
multiple jailhouse informants in a case has 2 curmlative effect on the Jury listening to the
evidence. (fnguiry, Vol 56, page 9909). e demonstrated, by means of a well
documented example, how easy it was for jailhouse informants to obtain information
which would appear to & jurer could only have come from the perpetrator of the crime.

There have been recommendations made m the United States to exclude all evidence
from jailhonse mformants. The Morin Inquiry and the Sophenow Inquiry have
demonstrated that their testimony gives ise to the same dangers in Canada as it does in

the United States.

What Have the Studies of Jailhouse Informants Revealed?

The findings cad be summarized in the following manner:
~ 1) Jaithouse informants are polished and convincing lLiars.
2) All confessions of an accused will be given great weight by jurors.

3) Jurors will give the same weight to #ponfessions” made to jallhouse informants as

they will to & confession made to a police officer.

4) wConfessions” made to jailhouse informants have 2 camulative effect and, thus,
+e evidence of three jailhonse informants will have a greater impact on a jury
than the evidence of cne. '

5) Jailhouse informants rnsh to testfy particularty in igh profile cases;

6) They always appear io have evidence that could only come from one who
committed the offence. - -

7) Their mendacity 2né ability to convince those wha hear them of their veracity
male them a threat to the principle of a-fair trial and, thus, to the administration
of justice.
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As a result of the foregoing, I have some hopes, suggestions and recommendations to put
forward. Iwould suggest that Trial Tudges and Appellate Court Judges should recogmize
the dangers that arise in hearing the testimony of these informants. I fherefore most
earnestly and respectfully express the hope that the occasion will arise for the Supreme
Court of Canada to consider agein the issue raised in R. v Brooks, [2000j 1 S.CR.237. It
may be that the studies done in the United States, together with the Morin and Sophonow
Inquiries, have now sufficiently demonstrated the tragic dangers occasioned to the
administration of justice by the testimony of jailhouse informants in light of the reliance
JUTOTS place Upon alleged confessions mads o fhese most unreliable of wimesses. Later,
T will recommend that, as a general rule, the evidence of jailhouse nformants should be
snadmissible. However, n VETy 1216 CASES and gubject to siringent conditions, the
evidence of a jailhouse mformant may be admitted.

As an exampie of the rare case in which 2 jailhouse informant might be permitted to
testify would be a sitnation where a kidnapping has taken place and only the lddnapper
could possibly know the Jocation of the victim. Shouid a jailhouse informant leamn, 252
regult of a statement made by the accused person, of the whereabouts of the kidnapped
vigtim and that location is confirmed by the police investigation, fhat evidence might be
admissible, Generally, the evidence prop osed to be given by the jailhouse informant
chould 1n itself relate to a very major aspeci of fhe crime and be of such 2 unique and
detailed natare that only the colprit would kmow it. That evidence would have io be
independently confirmed by the police before the Crown should consider putiing the
informant forward as a witness.

Mr. Finlayson, Assistant Deputy Atfomey General, gave very helpfil svidence with
regard to this issue. It is very clear that Manitoba has commendzbly teken giant sisps
forward with Tegard to significantly restricting the use of jaithonse mmformants. Indeed,
ihe Manitoba Guidelines may lead the country in this regard. M. Finleyson forcefully
observed that it was clear that, at the very least, there must always bs a strong cautionary
warning by the Trial Judge 1o the jury as fo the dangers of the testimony of jaithouse
iforrants. These excellent gridelines are attached as Appendix “F” to this Report.

To them, I would add the furfher restrictions outlined as follows.

RECOMMENDATIONS . -
1. As a general rule, jailbonse jnformants should be prohibited fram
testifying. ;

~ They might be permitted to testify in a rare case, snch as kidnapping,
where they have, for example, Jearned of the whereabouts of the
victim. Tn snch 2 situation, the police procednre adopied should be
along the following lines. ' | :

Upon learning of the alleged confession made to a jailhouse
jnformant, the police should interview him. The interview should be
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videotaped or audiotaped from beginning to end. At the outset, the
jailhouse informant should be advised of the consequences of

imtruthfol statements and false testimony. The statement would then
be taken with as much detail as can e ascertained.

Before it can even be considered, the statement must be reviewed 1o
determine whether this information could have been garpered from
media reports of the crime, or from evidence given at the preliminary
hearing or from the trial if it is inderway or bas taken place.

If the police are satisfied that the information conld not have been
obtained in this way, considerafion should then be given to these
factors: '

Has the purported statement by the accused to the informant:

a) revealed material that could only be kinown by ome who
commitied the erime;

b) disclosed evidence that is, in itseld, detailed, significant and
revealing as to the crime and the manoer in which it was
comuuitted; and

¢} been confirmed by police jnvestigation as coxrect and
accurate. )

Even then, in those rare cireqmstances, such as a kidnapping case,
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the iestimony of the jailhouse tuformant should omly be admitted, ‘

provided that the other conditions suggested by Justice Kaufman in
his Ingniry have been met. In particular, the Trial J udge will have to
deterpiine on a veir dire whether the evidence of the jailbouse
snformant is sufficiently eredible to be admitted, based on the criieria
sngeested by Justice Kaufman.

Further, because of the mmfortupate cumulative effect of alleged
confessions, only one jailhouse informant should be used.

Tn those rare cases where the tesfimony of & jailhouse informant is to
be put forward, the jury chonld still be instructed in the clearest of
terms as to the dangers of accepting this evidence. It may be
advisable as well to peint specifically to beth the Morin case and the
Sophonow case a§ demonstrating how convineing, yet how false, the
evidence was of jailbouse informants. ‘

Tt is well to remember that in this casc Terry Arnold, who was for a time suspecied of the
killing, volunteered to give evidence mplicating Thomas Sophonow. Letus then.
consider a case where the real killer volunteers to give evidence imiplicating another. In
fhose civcumstances, the informant would have information that only the killer could
possess. Thus, it would be easy to ascribe this knowledge to another with devastating
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