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Background

The Real Estate Trading Act (“the Act”) and the Real Estate Licensing Regulations (“the Regulations”) govern the licensing of real estate agents and salespersons and the regulation of trading in real estate in this province. The Act came into force in 1964 and although there have been some changes to this legislation there has not been a major review or update since that time.  
At present, there are approximately 95 real estate agents/restricted real estate agents and approximately 640 salespersons/restricted salespersons licensed under the Act.  

Introduction
Currently, residents of Newfoundland and Labrador have the highest rate of home ownership in Canada. This high rate of ownership and a sound provincial economy have resulted in a strong real estate market within the province. A modern and robust regulatory framework is necessary to ensure consumer protection and that legislation accurately reflects industry best practices. 
Service NL is conducting a comprehensive review of the legislation that regulates the real estate industry and is issuing this consultation document to gather information and views from the general public, industry stakeholders and any other persons or groups interested in providing comments as to how this industry should be regulated in future. A copy of the current Act and Regulations can be viewed at http://assembly.nl.ca/legislation/sr/titleindex.htm#R
To help guide participation in the consultation process, Service NL is setting out a number of issues, followed by discussion questions. However, the issues and questions provided are not intended to be a complete list of issues to be considered. Individuals or groups may bring forward any relevant issue for Service NL’s consideration during this review. All feedback is welcome and all options will be considered throughout this process.
Submissions may be forwarded electronically to realestateconsult@gov.nl.ca, through regular mail or to the Financial Services Regulation Division, Service NL

 
2nd Floor

Confederation Building, West Block


Prince Philip Drive

P.O. Box 8700
St. John’s, NL. A1B 4J6
Individuals or organizations wishing to meet with Service NL officials should forward the request electronically to realestateconsult@gov.nl.ca.

Deadline for submissions will be June 25, 2012.

1. Issue 1
1. Conflict of Interest
Currently, a salesperson can represent both the seller of a property and a person interested in purchasing that property.  There is a potential conflict of interest in this situation as the seller expects the salesperson to obtain the highest price possible whereas the purchaser expects the salesperson to get the lowest price possible.
1. Discussion Questions
1. Are consumers being harmed by this practice? If yes, in what way? 
1. If this practice continues to be permitted, what measures should be put in place to address a potential conflict of interest situation?
2. Issue 2
2. Employee versus Independent Contractor
The current legislation refers to an employer – employee relationship.  This relationship includes the agent, as employer, being responsible for the actions of their employees, the salespersons. Many industry participants today refer to themselves as independent contractors, implying there is no longer an employer – employee relationship.
2. Discussion Question
2. Should the employer – employee relationship be maintained in legislation for all salespersons?  If not, what are the alternatives?  
3. Issue 3
3. Restricted business activities for new licensees
Individuals who have just received their first real estate salesperson licence may, on the same day they receive their licence, represent a consumer in the purchase or sale of a home, a business or a commercial property. The current Act does not require the new licensee to be under supervision and there is no restriction on the size of the real estate transaction that the new licensee can deal with.  For example, a new licensee on their first day can represent a consumer in the purchase or sale of a home with a value of $1 million or more.
3. Discussion Questions
3. Supervision - Should a new licensee be required to be under the supervision of an experienced salesperson for a period of time so as to receive mentoring on how best to conduct their real estate activities while gaining experience in the industry?  
3. If yes, what would be the requirements that an individual would have to meet to be a supervisor, what obligations would the supervisor have, how long would the supervision last and how many new licencees should an individual be able to supervise at one time?  Please outline any other concerns or issues?
3. Scope of business - Should a new licensee to the real estate industry be permitted to represent consumers in the full scope of real estate transactions immediately upon being granted a licence or should there be some limitations or restrictions on their activities until additional education and / or training is completed?

3. Assuming new licensees would be subject to restrictions on the transactions they could do, what would be the restricted transactions and what would be the additional requirements that would have to be met before each type of transaction may be undertaken?

4. Issue  4
4. Trust deposit disputes
On a regular basis, the Superintendent’s office receives enquiries about the release of a deposit where the purchase of a property has fallen through.  An example would be a purchase conditional upon the purchaser receiving mortgage financing and the financial institution saying the purchaser does not qualify for the requested mortgage.  The Act states the agent may disburse that deposit from trust upon: (i) written notice from the vendor and purchaser authorizing the return of the deposit to the purchaser; or (ii) a court giving direction as to whom the deposit should be given to.  As a result, deposits have been left in agents trust accounts and never returned to a consumer.  Also, agents are being named in civil actions when the cause of the dispute and resolution of the dispute is beyond their control.
4. Discussion Questions

4. Should the Act be changed to clarify the rules concerning return of deposits so these disputes cam be minimized?  If yes, how?

4. Is there a need for an alternate dispute resolution process?  If yes, what alternate dispute resolution processes should be considered? 
5. Issue 5
5. Bonding, Insurance and Protection Fund
Currently, agents and salespersons must be bonded. The amounts of the bonds are $15,000 and $5,000 respectively.  The bond is intended to protect consumers from financial loss in cases where the agent or salesperson is convicted of an offence, a civil judgment arising out of a trade in real estate is made against the agent or salesperson, or the agent or salesperson goes bankrupt.  The regulatory experience in this area is that these bonds have been called upon very infrequently and in a couple of instances were insufficient to cover the financial losses. 
Real estate agents or salespersons are not currently required to purchase an insurance policy that will respond to a claim from a consumer who incurred a financial loss due to (i) a negligent act or an error being made by the industry participant or the industry participant omitting to do something or (ii) a fraudulent act pertaining to the licensed activity.

In addition, an agency is not required under the Act to carry insurance coverage against losses arising from dishonesty of employees, a proprietor, partners, directors, officers or shareholders.
In some Canadian jurisdictions, a real estate industry protection fund has been established to respond to losses suffered from acts pertaining to the licensed activity other than a negligent act, error or omission.  These are funded through industry assessments.
5. Discussion Questions

5. Should the current bond requirement be kept or should the bond be replaced with a requirement to purchase insurance or should there be both?  
5. Should a compensation fund be established where consumers can make claims against the fund for financial losses pertaining to the activities of real estate salespersons and agents where all real estate licensees pay an amount into the fund to cover such claims?  

5. Who should set up and operate such a fund?

6. Issue 6
6. Suitability to be in the industry
Currently the Superintendent of Real Estate may refuse to issue a licence, or suspend, revoke or cancel a licence where in his or her opinion that action is in the public interest.  There are no guidelines as to what constitutes “in the public interest”.  For example, is it appropriate to refuse to issue a licence to a person who has been convicted of a criminal offence, such as a theft of funds or violence?  
Most jurisdictions have a Code of Ethics which licencees are required to adhere to in order to maintain their licence.  Some of the items covered in a Code of Ethics are, duty to the client, service agreements, advertising, and discrimination.  
6. Discussion Questions
6. Should the “public interest” standard remain in legislation?  If not, what should it be replaced with?
6. Should legislation provide guidance to the Superintendent as to what constitutes unsuitable activity that will prohibit an individual from entering the real estate industry?  What would this guidance be?
6. Should a Code of Ethics be adopted as the measure of suitability for a person to remain in the real estate industry?
6. What specific matters should be addressed in a Code of Ethics? 
6. Should a criminal records check be a mandatory part of the licensing application process?  
7. Issue 7
7. People  Regulated
A person is required to obtain a licence where their activities fall under the definition of trade or trading in real estate unless the Act provides for an exemption from licensing.  The Act states that trade or trading includes: 
(a) a disposition or acquisition of, or transaction in, real estate by sale, purchase, agreement for sale, exchange, option, lease, rental or otherwise, 

(b) an offer or attempt to list real estate for the purpose of a disposition, acquisition or transaction, and 

(c) an act, advertisement, conduct or negotiation, directly or indirectly, in furtherance of a disposition, acquisition, transaction, offer or attempt. 

The Act exempts certain persons from regulation as follows:
(a) an assignee, custodian, liquidator, receiver, trustee or other person acting under a statute, a person acting under an order of a court, or an administrator of an estate or an executor or trustee selling under the terms of a will, marriage settlement or deed of trust; 

(b) a bank, loan, trust or insurance company trading in real estate in the ordinary course of its business; 

(c) a person who completes not more than 3 trades in a calendar year in real estate owned by him or her or in which that person has a substantial interest, or a person who rents property owned by that person, or in which that person has a substantial interest; 

(d) a person who holds a valid certificate to practice as a solicitor in the province and who trades in real estate in the course of and as part of his or her practice; 

(e) a person in the business of property management who arranges a lease or rental agreement; or 

7. Discussion Questions

7. Should these exemptions be maintained?  If not, why?
7. Are there other exemptions that should be considered?  If yes, why should there be an exemption?
7. Does the current definition of “trade or trading” in real estate appropriately reflect the activities within the real estate industry that should be the subject of regulation?  If not, what changes should be made?
8. Issue 8
8. Salespersons and Agents carrying on other business
An individual or corporation licensed as an insurance representative or insurance agent/ broker, respectively, must receive the written permission of the Superintendent of Real Estate to be licensed as a real estate salesperson or agent.
Where an individual holds a real estate salesperson or agents licence, an insurance licence cannot be issued to that salesperson or agent without the written permission of the Superintendent of Real Estate.
8. Discussion Questions
8. Should real estate agents and salespersons be prohibited from selling insurance?  If yes, why?
8. Are there other business activities that real estate agents and salespersons should be prohibited from doing? If yes, what would be the reasons for prohibiting the other business activity?
9.
Issue  9
9.1 Administrative Penalties
Licensees are currently required to file an annual information return with the Superintendent and pay an annual fee.  In addition, agents who maintain a trust bank account for deposits are required to file a semi-annual financial report and an audited annual financial report on the trust.  The process to deal with non-compliance is for the Superintendent to suspend, revoke or cancel the salesperson’s or agent’s licence or have them charged with a violation under the Act with the court deciding if a fine should be imposed and the amount of that fine. 
Administrative penalties would allow the Superintendent to issue a fine without having to go through the court.  It has been suggested that administrative penalties are a better approach to obtain compliance with legislation allowing more regulatory resources to deal with more serious consumer concerns.

9.2 Discussion Questions
9.2.1. Should administrative penalties be introduced for failure to file an annual information return and financial returns on time?

9.2.2. Are there other areas administrative penalties could be applied to?
9.2.3. For each area of non-compliance by a salesperson, what should be the amount of the administrative penalty?

9.2.4. For each area of non-compliance by an agent, what should be the amount of the administrative penalty?
10.
Issue  10
10.1 Duties and Responsibilities of Agents
An individual who has been licensed for two years as a salesperson and who successfully completes additional education may be granted an agents licence.  As a licensed agent, the individual acting as a sole proprietor, or a partner in a partnership or an owner or a member of the Board of Directors of a corporation, may sponsor the application for a salesperson’s licence of an individual they wish to hire.  The agent is obligated to be actively engaged in the business, to ensure the salespersons they hire are appropriate individuals to be in the industry, to provide immediate notice to the Superintendent when the salesperson ceases to be employed by the agent and include in the notice whether the salesperson was dismissed for cause. 
There is no provision for another person to act in the capacity of the agent where the agent is absent or incapacitated.  Also, there is no provision allowing the agent to delegate sponsorship and termination responsibilities on an ongoing basis to another person. 
10.2
Discussion Questions
10.2.1. Should an agent be allowed to delegate responsibility for sponsorship and termination of sponsorship to another person?  If not, why?

10.2.2. Assuming delegation is permitted, should delegation be restricted to only those times when the agent is absent from the business (e.g., vacation) or incapacitated (e.g. illness)?

10.2.3. What would be the requirements that an individual would have to meet to be granted such a delegation? 

11.
Issue 11
11.1 
Holding out to the public
Currently there are advertisements where industry participants are saying to the public they are a Realtor®, a specialist of some kind or a licensed assistant.  There are also advertisements for real estate teams, brokerages and individual names followed by the words “and Associates”. The Act only refers to salesperson, agent, restricted salesperson and restricted agent.
An agent is currently obligated when advertising to clearly indicate his or her name as the party that is doing the advertising, that he or she is an agent, and where the name of the salesperson is shown, the ad must indicate the agent is the employer of the salesperson.  We often hear there should be a general principle for advertising, e.g., it should be true and accurate and should not mislead the public. 
11.2
Discussion Questions 
11.2.1. Should the manner in which licencees represent or hold themselves out to the public be regulated?  If yes, how should it be regulated? 
11.2.2. Should only certain terms be permitted to be used by licencees?  If yes, what terms should be permitted and why?

11.2.3. Should individuals be permitted to represent or hold themselves out in a name other than their legal name, i.e. trade names? If not, why?
11.2.4. Should teams be regulated? If yes, why should they be regulated and how should they be regulated?
12. Issue 12
12.1
Licensed Assistants

Agents and salespersons are hiring individuals to assist them with their real estate activities and these individuals are generally referred to as “licensed assistants”.  These individuals often interact with the public, however the Act does not contain any references to “licensed assistants”.
12.2
Discussion Questions

12.2.1.
Should there be a licensing category for these individuals?

If yes, what would be the requirements that an individual would have to meet to be granted such a licence?
12.2.2. What obligations, if any, should there be on the individual hiring the assistant with respect to the work being carried out by the assistant?
12.2.3. What would be the permitted activities of a licensed assistant?  

Are there activities that could be carried out by an assistant that would not require licensing? If yes, what would they be?
13.
Issue 13
 
13.1
Commissions and Referrals
Commissions

The Act states that a commission or other remuneration to be paid to an agent for a real estate transaction must be an amount agreed upon between the agent and consumer or an agreed upon percentage of the sale price or rental.

Both an agent and a salesperson are prohibited from requesting or receiving a commission that is calculated as the difference between the price the real estate is listed for sale at and the actual sale price of the real estate.  
Referrals

Many industries have arrangements where an individual not in the industry can receive some form of compensation (called a referral fee) for referring business to the industry participant. There are also referral arrangements where the industry participant receives some form of compensation for referring or recommending a consumer use a particular individual or company for a service they need. Generally consumers are not aware that these arrangements exist and where a consumer is aware of an arrangement they are not aware of the amount of compensation being paid to the referring individual or to the referring industry participant. 
13.2 
Discussion Questions

13.2.1. Is the current regulation of commissions, as set out above, providing adequate protections to consumers?  If no, what additional protections should be added to the Act?

13.2.2. Should referral fees paid to individuals not in the real estate industry be regulated?  If yes, how?

13.2.3. Should referral arrangements that industry participants are involved in be regulated?  If yes, how? 
14. Issue 14
14.1
Forms
There are a number of forms in use in the real estate industry, one of the most important being the Agreement of Purchase and Sale. The Act does not contain any provisions permitting the Superintendent to prohibit the use of a particular form or to require a form be changed where the Superintendent believes the form or a provision on the form is not in the best interests of the public.
14.2
Discussion Question
14.2.1.
Should forms used by the real estate industry be regulated? If yes how?

15. Issue 15
15.1
Offices

Under the Act, an office or branch office of a licensed agent shall be in a place of business satisfactory to the Superintendent.  Also, each location must have a sign on the building or outside the building that clearly identifies the agent has an office there. In addition, a branch office cannot be opened without the written authorization of the Superintendent and must be under the direct and continuous supervision of a licensed salesperson of at least 2 years experience.  Some agencies, however, have salespersons operating out of locations that may not be considered an office or branch office such as a model home or kiosk.  

15.2
Discussion Question
15.2.1.
Should offices, branch offices, kiosks, model homes and similar locations be regulated?  If yes, what conditions should be placed on their operations, and should they be supervised by a person meeting certain criteria.

16. Issue 16
16.1
Continuing Education

Many occupations require its members to keep themselves up to date with changes in the industry through a requirement to complete continuing education.  In those cases, failure to complete continuing education results in the individual losing the right to practice his or her occupation.  

16.2
Discussion Question
16.2.1. Should individuals in the real estate industry be required to complete continuing education? If yes, how and who should administer a continuing education program?
17. Issue 17

17.1 General Comments
17.1.1 
Do you have any further comments or suggestions, which you have not outlined elsewhere in this document?
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